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Coart of Appeals of the District of Colombia. 


No. 3233. 

Claude C. Early, Appellant, 
vs. 

Ida W. Early. 


a Supreme Court of the District of Columbia. 

In Equity. No. 34915. 

Ida W. Early, Plaintiff, 
vs. 

Claude C. Early, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court of the District of Co¬ 
lumbia, at the City of Washington, in said District, at the times here¬ 
inafter mentioned, the following papers were filed and proceedings 
had, in the above-entitled cause, to wit: 

1 Bill of Complaint. 

Filed January 29, 1917. 

In the Supreme Court of the District of Columbia, Holding Equity 

Court. 

In Equity. No. 34915. 

Ida W. Early, Plaintiff, 
vs. 

Claude C. Early, Defendant. 

To the Honorable the Justice of the Supreme Court of the District of 
Columbia, holding in the Equity Court: 

The bill of complaint of Ida W. Early respectfully represents to 
the Court as follows: 


1—3233a 
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C. C. EARLY VS. I. W. EARLY. 


First. That she is a citizen of the United States and a resident of 
the District of Columbia and has been for more than three years last 

past and sues in. her own right. • # . 

Second That the defendant Claude C. Early is a citizen of the 
United States and a resident of the District of Columbia and is sued 

in his own right. , 4 ^ 

Third. That on the eighth day of July, A. D. 1903, under the 

maiden name of Ida A. \\ hite plaintiff was lawfully joined in mar- 
riage with the defendant at Manila, 1\ 1. by Bishop Brent, a minister 
of the Gospel duly authorized to solemnize the rites of marriage. 

Fourth. That of the aforesaid marriage has been born one child, 
a son Malcolm B. Early living, born on the twenty second day of Sep¬ 
tember, A. D. 1908, being now, to wit: eight years of age, and one 
child born 1910 who died in its first year. 

2 Fifth. That after her marriage plaintiff lived and cohabited 

with the defendant as husband and wife until September 
1914, when (he defendant without cause deserted the plaintiff and has 
since* said date wholly refused to cohabit with the plaintiff or reside 
with her in the same house. 

Sixth. That during the time plaintiff cohabited with the defendant 
as aforesaid, he the defendant began a course of cruel treatment to the 
plaintiff and still continues to treat the plaintiff cruelly, and plaintiff 
avers that such cruel treatment has endangered and does endanger the 
life and health of the said plaintiff; that the defendant many times 
has called on the plaintiff threatening her with violence and has re¬ 
peatedly humiliated the plaintiff in public and in the presence of the 
child of this marriage by statements to and about the plaintiff which 
were and are untrue and calculated to destroy the respect of friends . 
of the plaintiff for her and to destroy the love and respect of the child 
for his mother; that he has said repeatedly to the child that he de¬ 
sires that the plaintiff die, causing the mind of the child to be 
poisoned against his mother the plaintiff. 

Seventh. The defendant has written in terms of love and endear¬ 
ment of women other than the plaintiff during the period of the mar¬ 
riage with the plaintiff and while the plaintiff and defendant co¬ 
habited as husband and wife; that he has represented himself as un¬ 
married to a young woman in another city. 

Eighth. That she, the plaintiff has always been a faithful and 
dutiful wife and always conducted herself in a proper manner. 

3 Ninth. That their son, Malcolm B., is a very delicate child, 

affected with Saint Vitus dance, and has required and still re¬ 
quires the constant attention of a physician and its mother. That the 
child has always been with the plaintiff until, to wit: the fifteenth 
day of January 1917, when the defendant took the child away from 
the plaintiff and removed it to some place in Maryland where he re¬ 
mained until, to wit: the eighteenth day of January, 1917, the per¬ 
son with whom the defendant left the child returning him to the 
plaintiff. The defendant left the child with the plaintiff until, to wit: 
the twenty fifth day of January, 1917, the defendant took the child 
from the plaintiff, stating that he the defendant intended taking him 
to same place in the country; that the defendant intended renting a 
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house and employing a housekeeper to look after the child. That 
the plaintiff does not believe the defendant a proper person to have 
control and custody of their son. 

Tenth. That the defendant has removed certain articles of furni¬ 
ture from the rooms occupied by the plaintiff. 

Eleventh. Plaintiff alleges that the defendant is employed by the 
United States Treasury Department and is in receipt of an income of 
eighteen hundred dollars per year; and in addition to his employ¬ 
ment in the Treasury Department is employed by a life insurance 
company and in receipt of a large income by way of commissions on 
insurance business the amount of which is unknown to the plaintiff. 

Twelfth. Plaintiff alleges that from the time of his desertion of her 
until January first, 1917, defendant paid her the sum of seventy five 

, dollars per month for the support of herself and child and 

4 since said first day of January 1917 he has been paying her 
at the rate of forty dollars per month, which sum is not "suffi¬ 
cient to support her; and she has been compelled since the reduction 
of her allowance by the plaintiff to remove to small rooms. 

That the defendant to this bill is Claude C. Early. 

Wherefore the premises considered the plaintiff prays: 

1. That a United States writ of subpoena may be issued directed to 
the defendant requiring him to answer the exigencies of this bill. 

2. That the plaintiff may be granted a divorce a mensa et thoro 
from the defendant. 

3. That the plaintiff may be awarded the custody of the child, both 
pendente li f e and permanently. 

4. That the plaintiff may be awarded permanent alimony. 

5. That the plaintiff may be awarded alimony pendente lite, suit 
monev and counsel fees. 

6. And for such other and further relief as may be meet. 

IDA W. EARLY, 

Plaintiff. 

E. S. BRASHEARS, 

J. DANN FABER, 

Attorneys for Plaintiff. 

5 City of Washington, 

District of Columbia, ss: 

Ida W. Early being first duly sworn upon her oath states that she 
is the person named as plaintiff in the above and foregoing cause, 
that she has carefully read the foregoing bill and knows the contents 
thereof, that the facts stated therein as true are true and those stated 
upon information and belief she believes to be true. 

IDA W. EARLY. 

Subscribed and sworn to before me this twenty seventh day of 
January, A. D. 1917. 

[seal.] M. E. WHEATLEY, 

Notary Public. 
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C. C. EARLY VS. I. W. EARLY. 
(Fiat.) 



Let this petition be filed in forma pauperk ^ 

Justice. 

Rule to Show Cause. 

Filed January 29, 1917. 

******* 

Upon consideration of the Bill of Complaint filed herein by the 
plaintiff, it is this 29th day of January, A. I). 1917 

Ordered adjudged and decreed that the defendant Claude C. r^arly 
show cause, if any he have, on the 2d day of February 1917, why the 
plaintiff should not be awarded custody of the infant child Malcolm 
B. Early and why she should not be awarded alimony pen- 
6 dente lite, suit money and counsel fees. 

Provided a copy of this rule be served upon the defendant at 

least two clear days before the return day hereof^ HITZ 

Associate Justice. 


Marshal's Return. 


Claude C. Early 


not to be found Feb. 2, 1917. 

MAURICE SPLAIN, Marshal. 

H. 


Petition for Writ of Ne Exeat . 

Filed April 28, 1917. 

******* 

The petition for Ida W. Early respectively shows unto the Court as 

follows: _ , _ 

First. That she filed her petition herein on the 29th day of Janu¬ 
ary 1917 against the defendant, Claude C. Early praying a divorce 
a mensa et tlioro to which petition reference is hereby made and 
asked that the same may be read as if fully set forth herein. 

Second. That at or about the time the said petition was filed the 
defendant, Claude C. Early, took the child of the said plaintiff and 
defendant and removed with the said child out of the jurisdiction of 
this Court, to wit, in the state of Maryland; that to the best informa¬ 
tion and belief of your petitioner he has since then continuously re¬ 
sided outside of the District of Columbia; that the United States 
Marshal has been unable, as yet, to obtain service of process issued in 
this proceeding upon the defendant; that your petitioner is in¬ 
formed and believes that the said defendant removed out of 
7 the jurisdiction and is staying out of the jurisdiction of this 
Honorable Court for the purpose of avoiding process of this 

Court. 
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1 hird. That since the filing of the Bill for Divorce, the defendant 
has made payments toward the support of your petitioner amount¬ 
ing only to the sum of $50.00. 

Fourth. That your petitioner has reason to believe that the said 
plaintiff is about to come within the jurisdiction of this Court and 
that service of process may be had upon him. 

Wherefore the premises considered your petitioner prays: 

First. That an order may be signed directing the clerk of the Court 
to issue a writ of Ne Exeat directing the United States Marshal to take 
the said defendant into custody and require the said defendant to give 
security that he will not go or attempt to go beyond or without the 
District of Columbia or the jurisdiction of this Court without leave 
therefrom. 

Second. And to such other and further relief as to the Court may 
seem proper. 

IDA W. EARLY, Plaintiff. 

E. S. BRASHEARS, 

J. DANN FABER, 

Attorneys for Plaintiff. 

City of Washington, 

District of Columbia, ss: 

Ida W. Early being first duly sworn upon her oath states that she is 
the person named as plaintiff in the above and foregoing cause, that 
she has carefully read the foregoing petition and knows the contents 
thereof, that the facts stated therein as true are true and those stated 
upon information and belief she believes to be true. 

IDA W. EARLY. 

8 Sut>scribed and sworn to before me this 28th dav of April 

A. D. 1917. F 

[seal.] FRANK E. ELDER, 

Notary Public. 

Order for Writ of Ne Exeat. 

Filed April 28, 1917. 

******* 

Upon consideration of the petition filed herein by the plaintiff, on 
the 28th day of April, 1917, it is this 28th day of April, 1917, 
Ordered, adjudged and decreed that the Clerk of this Court be and 
he is hereby directed to issue a writ of Ne Exeat to the United States 
Marshal directing him to take into custody the defendant Claude C. 
Early and require him the said Claude C. Early to give security that 
he will not go or attempt to go beyond or without the District of Co¬ 
lumbia or the jurisdiction of this Court without leave, and the amount 
of such security is fixed at the sum of One thousand dollars 

WALTER I. McCOY, Justice. 
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C. C. EARLY VS. I. W. EARLY. 


Writ of Ne Exeat. 


Issued April 28, 1917. 

******* 

The President of the United States to the Marshal for the District of 

Columbia, Greeting: 

Whereas, it appearing to Ihe court, that the defendant Claude C. 
Early, has abandoned the plaintiff, his wife, and failed and 
9 refused to support her, and designs to leave the jurisdiction of 
this court, and lias taken up his place of abode beyond the 
jurisdiction of this court and out of the District of Columbia for 
the purpose of avoiding the claim of said plaintiff as appears by oath 
of plaintiff made in that behalf, which tends to the great prejudice 

and damage of the said plaintiff. 

Therefore, in order to prevent this injustice you are hereby com¬ 
manded, without delay to cause the said defendant, Claude C. Early, 
personally to come before you and give security in the sum of One 
thousand' dollars, that the said Claude C. Early will not go, or at¬ 
tempt to go beyond or without the District of Columbia or the juris¬ 
diction of this Court without leave therefrom; and in case the said 
Claude C. Early shall refuse or fail to give said security, then you 
are to commit him the said Claude C. Early, to the United States jail 
in said District, there to be kept until he shall do it of his own ac¬ 
cord ; and when you shall have taken such security you will forth¬ 
with make return of this writ showing how you have executed the 


same. 


Witness the Honorable J. Harry Covington, Chief Justice of said 


Court, this 28" day of April, 1917. 
[seal.] 



J. R, YOUNG, Cleric, 

F. E. CUNNINGHAM, 

Assistant Cleric. 


(Endorsed.) 

By order of court of May 2, 1917, the penalty of the within writ 
is reduced to five hundred dollars. 

J. R. YOUNG, Clk., 

By F. E. CUNNINGHAM, 

Asst. Clk. 


Marshal’s Return. 

May 1, 1917. Pursuant to the within writ took the respondent 
Claude C. Early into custody, and on May 2, 1917, released said re¬ 
spondent on five hundred dollars ($500.) security with Wm. 
10 W. Stewart as surety. 

MAURICE SPLAIN, 

V. S. Marshal. 


R. 
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Answer of Defendant. 
Filed May 4, 1917. 


* * * * * 


* * 


Answering the Bill of Complaint filed herein and the rule to show 
cause issued therein, defendant states as follows: 

1. He admits the allegations contained in Paragraph One of the 
Bill of Complaint. 

2. He admits that he is a citizen of the United States, but denies 
that lie is a resident of the District of Columbia ; defendant avers that 
he is now and was at the time of the filing of the Bill of Complaint 
herein a resident of the State of Maryland. 

d. He admits the allegations contained in Paragraph- Three and 
Four of the Bill of Complaint. 

4. He denies that he and the plaintiff lived together as husband 
and wife until September, 1914, but avers the fact to be that they 
lived together from the time of the marriage until September, 1915; 
he denies that he deserted the plaintiff without cause, but avers that 
he was obliged to separate from the plaintiff because of her cruelties 
toward him, she having on numerous occasions struck defendant, 
threatened his life, and on several occasions threatened to throw 
\itriolie acid in his face; that on one occasion she ran into the 
kitchen for the purpose of getting boiling hot water to throw upon 
defendant, defendant avers that the plaintiff’s quarrelsome dispo¬ 
sition, her continual nagging at him, her threats and violent 
11 outbursts of temper had such a depressing effect on their only 
child, who had just returned from the hospital after six 
months confinement, that he deemed it best for the health of the 
ehild to separate from plaintiff. Defendant further states that be¬ 
cause of the continual threats of plaintiff' against his life he was 
obliged to take precautions in the nature of locking himself in his 
loom so as to prevent plaintiff from carrying out her threats, and as 
a result of the continual disturbances in their home he was unable to 

sleep at nights and to properly perform his duties at his office during 
the day. 


5. Answering the allegations contained in Paragraph Six, defend¬ 
ant denies absolutely that he ever treated plaintiff cruelly, and that 
her life and health was ever endangered by any such treatment on 
his part; he denies that he ever threatened plaintiff with violence or 
that he ever humiliated her in public, or in the presence of their child 
by any statement to or about the plaintiff, or that he ever did any¬ 
th 1 * 1 # to destroy the respect of her friends for her or the love of their 
child for her; he denies absolutely that he ever expressed a desire 
. . ?. , ^ or did anything to poison the mind of the child 

i * . • /y | ' at avers that any humiliation that 

plaintiff may have suffered in public or in the presence of their child 
was caused by her violent temper, and by unjust and unfounded 
charges and demands against the defendant. 
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6. Answering Paragraph Seven of the Bill of Complaint, defend¬ 
ant positively denies the allegations contained therein and demands 
strict proof of the same. 

7. Answering Paragraph Eight, defendant says that plaintiff has 
not conducted herself as a dutiful wife should, hut on the other hand 

made life under the same roof with her unbearable for dc- 
12 fendant by her conduct as hereinbefore set forth. 

8. Answering the allegations set forth in Paragraph Nine 
of the Bill of Complaint, defendant says that their son is a very deli¬ 
cate child, afflicted with* Saint Vitus dance, and has required and 
still requires the attention of a physician. He admits that the^child 
was with his mother until about the 15th day of January, 1017, but 
denies that he took the child away from plaintiff without her con¬ 
sent; Defendant avers that he took said child to board at Glendale, 
Maryland with a reputable family, which family had been recom¬ 
mended by the physician attending their child, but that on or about 
the 18th day of January, the persons with whom the defendant had 
left the child were obliged to return him because his nervous trouble 
had a bad effect upon their own child who had been similarly af¬ 
flicted. Defendant admits that he left the child with the plaintiff 
until about the 25th day of January, when he took the child to High¬ 
land Park, Maryland to board, and at the same time stayed with the 
child himself; and on the 28th day of January, 1917, defendant 
rented a house at Alta Vista, Maryland, and employed a housekeeper 
to help look after the child. Defendant further avers that the doc¬ 
tor who was in attendance upon the child advised the ^plaintiff to 
send the child to the country and that plaintiff consented to do so; 
and that at the time he took the child to the country, it was with the 
plaintiff’s full knowledge and consent, and that she had expressed 
her inability to care for and control the boy properly. Defendant 
further states that at the time that he moved into Maryland for the 
benefit of his child’s health, he obtained leave of absence from his 
duties in the Treasury Department for a period of two weeks, 
13 and that subsequently upon the advice and with the assistance 
of the physician attending the child he was detailed by the 
Treasury Department to do his work at his home in Maryland, in 
order that he might be near his child and see that he obtained the 
proper care and attention; that since the child has been with defend¬ 
ant at their home in Maryland he has improved greatly in health, as 
evidenced by his increased weight and rugged appearance. 

Defendant further avers that plaintiff has visited the child at his 
home in Maryland on an average of once every two weeks, and that 
her antagonistic attitude toward the child and toward the defendant 
in the presence of the child had such bad effect upon him that he 
suffered for days after her visits. Defendant is informed, believes, 
and therefore avers that on Tuesday, May 1, after he had been taken 
into custody by a United States Marshal by a writ of ne exeat, that 
plaintiff went went to his home at Alta Vista in an automobile ac¬ 
companied by a gentleman whom she represented to be her attorney, 
and attempted to forcibly take their child away with her, after stat¬ 
ing to the child that defendant had said that he could go and visit 
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liis mother for a few days; plaintiff at that time grabbed the child 
by the hair, and assaulted the defendant’s housekeeper; when de¬ 
fendant returned to his home next day after being released from cus¬ 
tody he found the child in a highly nervous state and suffering from 
the effects of shock from the mother’s attempt to force him to go with 
her. At the time that the plaintiff attempted to take the child away 
from defendant’s home the child protested and told her that he did 
not want to go with her. 

9. Defendant denies the allegation contained in Paragraph — of 
the Bill of Complaint. 

10. Defendant admits that he was employed in the Treas- 

14 ury Department at a salary of Eighteen Hundred — ($1800) 
per year. He denies absolutely that he is in receipt of a large 

income by way of commissions in the insurance business, and states 
the fact to be that he received during the past year less than Seventy 
Dollars ($7J) from said insurance business. 

11. Answering Paragraph Twelve of the Bill of Complaint, de¬ 
fendant admits that he paid the plaintiff from the time of their 
separation until January 1, 1917, the sum of Seventy-five ($75) 
Dollars per month, but avers that in addition to said sums he also 
paid and assumed the doctors and hospital bills on account of their 
child, and furnished said child with numerous articles of clothing 
which the plaintiff had failed and neglected to supply from the 
allowance made her for the support of herself and child, in addition 
to sums spent for toys and amusements for said child; defendant de¬ 
nies that during the month of January he paid plaintiff only Forty 
($40) Dollars a month, but avers the fact to be that he paid her the 
sum of Sixty-one Dollars and fifty cents ($61.50), for which he has 
her receipts; defendant denies that since the reduction of her allow¬ 
ance that she was obliged to remove to smaller rooms, but avers the 
fact to be that some time in the spring of 1916, plaintiff removed 
to two rooms at 105 Rhode Island Avenue, N. W., and that during 
all of the time that she lived in said rooms to January, 1917. she 
was in receipt of Seventy-five ($75) Dollars per month from him. 

Defendant further avers on information and belief that the plain¬ 
tiff has been in receipt of an income from work performed as a dress¬ 
maker, and that she has or did have at the time of the filing of her 
Bill of Complaint money on deposit at the Franklin National Bank 
of Washington, D. C. 

15 Defendant further states that at the time that he was 
obliged to take his child to the country to live, that he re¬ 
quested plaintiff to allow him to have certain furniture which had 
been purchased by him during their married life, in order that he 
might furnish a home for their child; that said furniture was not 
being used by plaintiff, but was loaned out to friends or stored; that 
plaintiff refused to comply with his request, and he was obliged to 
go to great expense in order to furnish the home at Alta Vista. That 
at the present time defendant was indebted as follows: 
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Doctors* and hospital hills for Malcolm Early. $312.08 

Furniture . 200.00 

Borrowed money. 485.00 

Dentists’ hills for Malcolm. 4.00 

Fuel . 10.00 

Groceries . 6.00 


$1,017.08 


Defendant avers that his expenses, because of the sickness of his 
child and the care and attention that he has been obliged to give him, 
has become so great that he finds it impossible to make ends meet 
on his salary of One Hundred and Fifty ($150) Dollars per month; 
that since the first of February, 1917, defendant has been unable to 
pay the plaintiff more than Twenty Dollars ($20) a month, because 
of the great expense that, he has had to bear by reason of the con¬ 
ditions hereinbefore set forth; that an itemized list of his monthly 
expenses is about as follows: 

Rent . 

Light & Power .... 

Phone . 

Groceries . 

Furniture payments 
Alimony to wife . .. 

Fuel . 

Milk . 

16 


Insurance . 10.00 

Clothes for Mai col m. 2.50 

Car Fare. 3.50 

Medicines for Malcolm . 3.50 

Laundry . 5.00 

Housekeeper’s wages. 25.00 


$159.75 

He avers that plaintiff is a competent dressmaker and is capable 
of earning a fair living at her work. 

Defendant avers that plaintiff is not a competent person to take 
care of their child as will appear from the affidavits of the attending 
physician, neighbors and friends hereto attached and prayed to be 
read as a part of this answer. He states that his sole object is to 
promote the health and happiness of his child and if he were con¬ 
vinced that the custody of the child by tbe mother would attain that 
end he would willingly yield the child to her. 

Defendant, however, is convinced that the plaintiff is not of such 
a temperament and temper as to benefit the child, and he believes 


$27.00 
3.00 
3.25 
35.00 
12.00 
20.00 
6.00 
4.00 
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that the child’s interest will he better cared for by leaving the child 
in his custody. 

Defendant suggests to his honorable court that the child he 
examined by the court out of the presence of the plaintiff and de¬ 
fendant concerning the matters herein referred to and if, after such 
examination and talk with the child this court is convinced that the 
mother is the proper person to have the care and custody of said 
.child, then this defendant will make no further contention about 
these matters. 

And after fully answering, defendant prays that he may he hence 
dismissed with his proper costs in this behalf incurred. 

CLAUDE C. EARLY. 

HENRY I. QUINN, 

FRED S. SWINDELL, 

A ttys, for Defendant. 

17 Claude C. Early, being first duly sworn, deposes and says 
that he has read the foregoing answer bv him subscribed and 

knows the contents therein, that the matters and information therein 
contained of his own personal knowledge are true, and those stated 
on information and belief he believes to he true. 

CLAUDE C. EARLY. 

Subscribed to and sworn to before me this 4th day of May, 1917. 

JOHN R. YOUNG, Clerk, 
By CHAS. B. COFLIN, 

Asst: Clerk. 

Affidavit of II. II. Straivnberger. 

District of Columbia, ss: 

H. H. Strawnberger, being first duly sworn, deposes and says: 
That he is a practicing physician in Washington, D. C., and that 
on or about December 30, 1916, he was called to treat Malcolm Early, 
105 Rhode Island Avenue, Northwest, and found said child to he 
suffering from St. Vitus Dance and also a partial spastic paralysis 
of the right side, leg, and arm; he treated the child during the month 
of January, and suggested to the child’s mother. Ida W. Early, that 
the child would be better off in the countrv under the care of some- 
one else; deponent had previously lost faith in Mrs. Early’s ability to 
care for the child as she had on a number of occasions neglected 
to give him the medicine prescribed, and to keep her engagements 
made with deponent at his office for the treatment of the child; the 
child’s mother agreed that the child should be sent to the country 
and admitted that she was worn out and unable to care for the 
child. 

18 During the time that deponent treated the child at the 
mother’s home, he noticed that the mother was highly nervous 

and morbid, and given to discussing her troubles and complaints to 
and with the child, all of which made the child’s nervous condition 
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worse. Deponent further avers that he saw the child about ten days 
ago, and that there has been a great change for the better in the 
child's condition, he having gained at least nine pounds in weight, 
and is more rugged in appearance. 

Deponent further stated that from his knowledge of the father 
and mother and child, that he is firmly convinced that the best 
interests of the child require the care and custody of the father; that 
the mother, because of her nervous temperament, is not the proper 
person to have the care and custody of said child. 

And deponent further avers that under his advice the father, 
Claude C. Early, has given his personal attention and care to said 
child during the last three and one-half months, and has so arranged 
his affairs at the suggestion of the deponent, that he was able to give 
his days and nights to the care of said child. Deponent further 
says that he considers the father as peculiarly well fitted for the 
responsibility of caring for said child, and knows that the said child’s 
father enjoys the fullest confidence and affection ,of said child, 
which is a very important factor in handling children afflicted as this 
child is. 

II. II. STROM BERGER, M. D. 

Subschibed and sworn to before me this 3rd day of May, A. I). 
1917. 

[seal.] W. J. DOW, 

Notary Public, D. C . 

19 * Affidavit of Alexander H. Williams. 

I 

District of Columbia, ss: 

Alexander H. Williams being first duly sworn deposes and says 
that he resides at 152 Todd Place, Northeast, and was residing there 
during the time from October 1915 to May 1910 during which time 
Mrs. Early lived with her son at Second and Todd Place, North¬ 
east; that on one occasion deponent came home about 5:30 o’clock 
and found his little son and Malcolm Early under the rear porch of 
the Early house, and upon asking what they were doing there he 
was informed that Malcolm was locked out and there was no one at 
his home; it was raining very hard on this day. During the time 
that Mrs. Early and her son lived at Second and Todd Place, North¬ 
east, the child was generally dirty and his clothing ill kept, and in 
fact his appearance was talked of generally in the neighborhood. 
On one occasion deponent heard Mrs. Early say that she had no 
control over the child and could not manage him. 

ALEXANDER H. WILLIAMS. 

Subscribed and sworn to before me this 3rd day of May 1917. 
[seal.] W. J. DOW, 

Notary Public. 
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Affidavit of Minnie 7. Williams. 

District of Columbia, ss: 

Minnie I. Williams being first duly sworn deposes and says that 
she lives at 152 Todd Place Northeast and was living there at the 
time when Mrs. Early lived at Second and Todd Place Northeast, 
that on the day after Chrstmas 1915, the deponent had occasion to 
call on Mrs. Early in reference to the conduct of her son in 
20 damaging a doll carriage belonging to deponent’s little daugh¬ 
ter, and that when she finally succeeded in seeing Mrs. Early 
she was informed that she could not control Malcolm and that de¬ 
ponent would have to see his father who was not at that time living 
with Mrs. Early; Mrs. Early at that time entered into an argument 
with her son and it was plain that she antagonized her son who was 
very nervous and that she could not control him. 

That deponent was obliged to prohibit her children from playing 
with Malcolm because he was always so dirty and poorly kept; the 
child from his appearance evidently did not have the proper care 
and attention. Deponent further avers that she makes this affidavit 
of her own free will and uninfluenced by any knowledge of Mr. 
Earlv whom she had never met until the second day of Mav 1917. 

MINNIE I. WILLIAMS. 

Subscribed and sworn to before me this 3rd day of May 1917. 
[seal.] W. J. DOW, 

Notary Public. 


Affidavit of Lillian A. Durand. 

District of Columbia, ss: 

Lillian A. Durand, being first duly sworn deposes and says that 
she is keeping house for Claude C. Early and has been so employed 
for three weeks past; that Malcolm Early the eight year old child of 
Claude C. and Ida W. Early is living at his father’s house in Beth- 
esda, Maryland, and has been under deponent’s personal observa¬ 
tion during the past three weeks; that the said child is devoted to 
his father and his father is kind and attentive to the child; 
21 in fact the devotion is so marked that it has attracted the at¬ 
tention of all of the neighbors; the deponent further avers 
that the said child receives from his father the best of clothing, care 
and attention. 

The deponent further avers that on Tuesday May 1st, about 5:30 
P. M., Malcolm’s mother came to Bethesda with the gentleman who 
was represented to be her attorney, and attempted to take the child 
away with her; the child, uninfluenced by any person objected to 
going with his mother and when deponent called the mother’s at- 
ention to the fact that she had been entrusted with the care of the 
child during Mr. Early’s absence from home and told her that she 
could not permit her to take the child away, she, the mother leaped 
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forward and grabbed the child by liis hair and at the sanie time 
struck the deponent in the breast with the pocket book, after this 
scene the child fell to the ground completely exhausted and was in 
a highly nervous condition. The deponent took the child into the 
house and Mrs. Early then created a scene by crying and complain- 

ing to the neighbors. t. TT.T.TA N A. DURAND. 


Subscribed and sworn 


to before me this 3rd day of May 1917. 

IDA COHEN, [seal.] 


Affidavit of Jane L. Locker. 

District of Columbia, ss: 

Jane E. Locker, being first duly sworn deposes and says: That she 
knows Mrs. Ida W. Early and her son Malcolm; that during the 
month of January, 1917, deponent had a conversation with Mrs. 

Early at tlie latter’s home in which Mrs. Early stated that 
22 her husband had requested that he be allowed to send Mal¬ 
colm to the country for his health, as the doctor had advised; 
that deponent had observed the condition of the child at that time 
and noticed that his condition was alarming; that the child was in a 
liighlv nervous state and the mother seemed to have no control over 
him; that the child jumped up and grabbed a gas fixture and pulled 
it loose; that Mrs. Early stated to deponent at that time that she was 
in such a state herself that she could not do a thing with the child 
and she felt as if she would go crazy, and the deponent advised her 
to let the child go to the country and follow the doctor’s advice; 
that after the child went to the country Mrs. Early told deponent 
that she could not have stood the condition any longer. 

Deponent believes and therefore avers that at the time she saw 
Mrs. Early and the child during the month of January, 1917, that 
Mrs. Early, because of the condition of health of her child and self, 
was not the proper person to care for the child. 

Deponent further states that during the early part of March, 1917, 
she visited Malcolm Earlv at the home provided by his father at 
Bethesda, Md., and she noticed a great improvement in his condi¬ 
tion At that time Malcolm seemed to be well cared for and happy. 

JANE L. LOCKER. 

Subscribed and sworn to before me this 3rd day of May, A. D. 
1917 

r SE \l 1 JOSEPH C. ZIRKLE, 

Notary Public , D. C. 
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23 Order for Custody of Child and Alimony Pendente Lite. 

Filed May 15, 1917. 

******* 

Upon consideration of the bill of the plaintiff, and the rule is¬ 
sued thereon requiring the defendant to show cause why the plain¬ 
tiff should not he awarded the. custody of the infant child, Malcolm 
B. Early, and why the plaintiff should not be awarded alimony pen¬ 
dente lite, and the answer of the defendant thereto, it is this 15th 
day of May, 1917, 

Ordered, adjudged and decreed that the custody of said infant 
child Malcolm B. Early, be awarded to the defendant, provided how¬ 
ever that the plaintiff shall be permitted to visit the said child at the 
defendant’s home one day in each week. 

And it is further ordered, adjudged and decreed that the defend¬ 
ant pay to the plaintiff during the pendency of this suit, for her 
support and maintenance, the sum of forty dollars ($40.00) per 
month, payable in equal semi-monthly installments of twenty dol¬ 
lars ($20.00) each, the first of said installments being payable upon 
the signing of this order, and the second installment on the 1st day 
of June, 1917, and thereafter on the first and fifteenth days of each 
succeeding month. 

WILLIAM HITZ, 

Associate Justice. 


. Motion to Amend Order. 

Filed October 8, 1917. 

******* 

Now comes the defendant in the above entitled cause and hereby 
amends his motion heretofore filed in this cause and moves the 
Court to make an order. 

24 1. Suspending altogether the alimony which the defend¬ 

ant was ordered to pay to the plaintiff. 

2. Reducing the same for reasons set out in the affidavit hereto 
annexed and appearing on record herein. 

3. Requiring the plaintiff to turn over to the defendant the toys 
and clothing of the infant child. 

CLAUDE C. EARLY. 

Claude C. Early, P. P., to Messrs. Faber, Brashears, and W. A. 
Coombs, Attorneys for Plaintiff: 

Take notice that I will call the above motion to the attention of 
the Court on Friday the 12 day of October, 1917, at 10 o’clock A. M., 
or as soon thereafter as counsel can be heard. 

CLAUDE C. EARLY. 



16 


C. C. EARLY VS. I. W. EARLY. 


Service of copy of above 
tober, 1917. 


motion acknowledged this — day of Oc* 

E. S. BRASHEARS, 

Attys. for Plaintiff. 


Affidavit of Claude C. Early. 
******* 
District of Columbia, 

Claude C. Early, being first duly sworn deposes and says that he 
is the defendant in the above entitled cause and makes this affidavit 
in support of the motion heretofore filed by him to amend the Order 
issued herein on the’4 day of May, 1917. That his little son is 
afflicted with a nervous disorder known as “St. Vitus Dance” and 
that he has been advised by his attending physician that the best 
interests of said child required him to establish a home in 
25 the country. That because of the nervous disorder from 
which his son suffers it has been impossible for affiant to 
secure boarding and lodging for himself and son, as strangers are 
not sufficiently tolerant of the child's nervous condition, and his dis¬ 
order is aggravated by the annoyance and inconvenience of being 
among strangers who will not minister to his wants. That he has 
during the summer searched diligently through the nearby places 
and has been unable to find a suitable place. In consequence thereof 
of Maryland and Virginia for a hoarding house for himself and son 
on September 1st he was obliged to rent a house in Maryland and 
hire a housekeeper. That his monthly expenses in keeping this 
house for the month of September, exclusive of alimony paid to the 
plaintiff were as follows: 


Food . $48.75 

Rent . 25.00 

Deposit on Furniture. 10.00 

“ “ Gas . 5.00 

“ “ Electric Light. 5.00 

Housekeeper. 20.00 

Laundry. 4.79 

Utensils and household equipment. 9.75 

Furniture Installment. 9.00 

Carfare . 5.50 

Gas . 5.00 

Electric Current. 3.00 

Shoes, toys, amusements for child. 8.00 


Total. $158.79 


The above statement includes nothing for Doctors’ bills, personal 
clothing and his incidentals, and payments which he should 
26 make upon his indebtednesses. Affiant further says that un¬ 
less some arrangements are made by which he can pay said 
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indebtednesses his position in the government service will be jeop¬ 
ardized. His debts at the present time are in excess of $1,900.00 a 
great portion of which was contracted on account of the sickness of 
his child and expenses incident to this suit. 

As an additional reason for either suspending or reducing the ali¬ 
mony paid by him he says that the plaintiff lias been awav from 
Washington and the jurisdiction of this Court since about the 5th 
day of July, 1917. That he has been unable to ascertain her where¬ 
abouts. ^ That counsel for plaintiff has also refused to disclose it to 
him. lhat he has reason to believe that plaintiff is acquiring a 
residence in another jurisdiction for the purpose of securing a posi¬ 
tion in the government and acquiring such temporary or fictitious 
residence as will comply with the laws of another state and secure a 
divorce for a cause not recognized by the District of Columbia code, 
that her residence is concealed from the Court and this defendant 
and that it is impossible to ascertain whether she is living under 
such circumstances as would give her any standing in this Court. 

As another reason why the alimony should be suspended or re¬ 
duced he says that the plaintiff at the time of the institution of this 
suit had possession of all the household furniture which had been 
purchased with his money and she has informed defendant that she 
has sold nearly all of it. That the loss of this furniture has com¬ 
pelled him to incur a debt of $380.00 on account of the purchase of 
new furniture necessary in the establishment of a home for him¬ 
self and child, on which debt he is paying in monthly installments 
0 - °f $9.00 each. Affiant says that he had requested plaintiff 
to allow him the use of this furniture, which she at the time 
of his request was not using, but she refused, and she is 
therefore responsible for this additional burden which defendant is 
obliged to carry. Affiant further states that the plaintiff has kept 
all of the child s books and part of his toys and clothing which she 
has held and is now arbitrarily holding from the child, or has sold 
them That by depriving the infant child of the use of these arti¬ 
cles she has caused affiant further additional expense, and affiant sub¬ 
mits this as another reason why the alimony should be suspended or 
reduced. 

Affiant further states that the plaintiff filed her bill in this cause 
m forma pauperis” swearing that she was wholly without funds 
whereas the fact was that at the time she had a substantial balance 
in bank, and on the hearing on the rule to show cause, she admitted 
that she had a balance not in excess of $50.00 at the time she swore 
to this affidavit for leave to file her bill in “forma Pauperis”; but 
affiant is informed and believes that she had at that time a bank ac¬ 
count which showed a balance in excess of $400.00 which amount 
was accumulated from the payments of $75.00 a month which de¬ 
fendant made to her before it became necessary for him 
to take over the custody of his child. Affiant believe and there- 
fore avers that plaintiff is not at this time wholly without funds and 
that she is capable of earning a good livelihood. 

Affiant further says that all payments of alimony should be sus- 
2—3233a 
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pended until plaintiff’s intention as to future residence and her 
present whereabouts are disclosed to the Court, 4 hat as she did not 
hesitate to swear that she was wholly without funds when she had a 
substantial balance in bank, she will not hesitate to impose 
28 a great burden upon this defendant by accepting payments 
of alimony which the heavy expenses attendant upon the ill¬ 
ness of his child makes it practically impossible for him to meet, 
while she may be receiving a salary at some occupation which is 
ample to take care of her. 

Affiant further says that he lias been duly advised by the attend¬ 
ing physician whose affidavit is tiled herewith in support of this 
motion, that a surgical operation on affiant’s child is imperative in 
order to effect any permanent relief. That said operation should 
have been performed during the month of September but that the 
heavy expenses under which affiant has been laboring have made it 
impossible for him to arrange for said operation. That said opera¬ 
tion will cost at least $60.00, and affiant will not be able to meet 
said expense unless this Court gives him the relief asked for in this 
motion. 

Affiant further asks that this Court consider his affidavit hereto¬ 
fore filed in the support of his original motion during the month of 
August, 1917, and affiant prays that said affidavit may be read and 
considered as a part hereof. 

CLAUDE C. EARLY. 

< 

Subscribed and sworn to before me this 6th dav of October, 1917. 
[seal.] FRANK G. BUTTS, 

Notary Public, D; C. 


29 Petition to Increase Alimony and for Custody of Childs 

Filed .October 12,* 1917. 

******* 

The petition of Ida W. Early respectfully shows unto the Court 
as follows: 

1. That she is the plaintiff in the above entitled cause and has 
heretofore filed her bill, herein, for a limited divorce from the de¬ 
fendant. 

2. That this Honorable Court passed an order herein on the 4tli day 
of May, 1917, awarding to the defendant, Claude C. Early, the 
custody of their infant son, Malcolm B. Early, and also awarding to 
the plaintiff alimony, pendente lite, in the sum of forty dollars 
($40.00) per month, payable semi-monthly. 

3. That at the time of the passage of the order mentioned in the 
preceding paragraph the plaintiff was in a run down physical condi¬ 
tion due to worry and the loss of companionship of her son; that 
shortly after the passage of the aforesaid order, on the advice of her 
physician, the plaintiff temporarily left the District of Columbia for 
the purpose of regaining her health and improving her physicial con- 
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dition; that she remained away from the District of Columbia for a 
period of about three months during which time her physical condi¬ 
tion and health have very materially improved, and that now she is 
in much better physical condition than when she took the aforesaid 
trip. 

4. Plaintiff is informed and believes, and therefore avers, that since 
the defendant has been awarded the custody of their infant child he 
has moved about considerably, the number of places at which he has 
either boarded or kept house being unknown to your peti- 

30 tioner, but she is informed and believes that he has lived at 
no less than six or more different places; that the child has 

been suffering from a disease known as “St. Vitus Dance” and is 
naturally of a very nervous disposition and temperment, and should 
receive and have at all times the care of a person who has the child’s 
welfare at heart; that of necessity the defendant is compelled to be 
away from the child a large part of the time especially during the 
day while he is engaged in his business, that during this absence of 
the defendant the child is necessarily left with strangers who do not 
have the best interest of the child at heart and who cannot care for 
him in the same manner that he could be cared for by the petitioner, 
his mother; that during the day the child especially needs the atten¬ 
tion of a person who will administer to his needs and wants, that the 
defendant moving about as he has cannot give the child the proper 
attention which he needs; that your petitioner believes and therefore 
avers that the best interests of the child are not served and in fact it is 
a positive detriment to the child to be thus left with strangers and 
continually moved about from one place to another; that the defend¬ 
ant is, for the reasons aforesaid and other reasons, incompetent and 
incapable of giving the child the proper attention he should receive 
and the defendant admitted in an affidavit, filed herein, in support of 
a motion filed by him to reduce the amount of alimony awarded the 
plaintiff that “his (Malcolm s) disorder is aggravated by the annoy¬ 
ance and inconvenience of being among strangers who will not ad¬ 
minister to his wants.” That at one time the child was operated 
upon, at a hospital, and upon his return home the plaintiff, unaided 
by the defendant, nursed him back to health through an attack of 
. pneumonia directly following said operation, that the defend- 

31 ant took no interest whatever in the welfare or health of 
either the child or the plaintiff but left the house, taking a 

room in some other part of the city, away from the plaintiff and the 
child, until the child had about recovered from his illness when he re¬ 
turned whereupon the defendant dismissed the physician then in at¬ 
tendance upon the child and engaged a Dr. II. H. Strawnberger, a 
friend of the defendant, who upon coming into the sick room for the 
first time to visit the child and having never seen the plaintiff in¬ 
formed the defendant that she, the plaintiff, was incompetent to care 
for the child and that it would be necessary for the child to be taken 
away from his mother and taken to the country to live; that this 
plaintiff having the best interest of the child at heart consented that 
the plaintiff take the child to the country if it would be for his best 
interest and at the same time offered to go and live in the country 
with the child but the defendant objected to her going with the child 
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and left it with someone in Montgomery County, Maryland, who 
later returned him saying that they could not handle him, thereafter 
the defendant took the child from the plaintiff and moved with him 
to Alta Vista, Maryland, immediately prior to the filing of the bill 
herein, the plaintiff was allowed to visit the child, while at Alta Vista, 
at rare intervals and each time she visited him she was abused by 
either the defendant or the housekeeper employed by him, that since 
her return to the District of Columbia after her temporary absence on 
account of her physical condition, she has not visited the child for the 
reason that she does not know the present whereabouts of the child 
other than at Riverdale, Maryland, and that the defendant insists that 
he be present at the time of her visit ; that your petitioner believes 
that the best interests of the child will be served by this Hon- 

32 orable Court awarding the custody of the child to her, his 
mother. 

5. That the plaintiff is wholly dependent upon the alimony re¬ 
ceived from the defendant for her support and maintenance. That 
contrary to the belief held by the defendant she is not in the receipt 
of any income from any other source other than the alimony received 
from the defendant. That during her temporary absence from the . 
District of Columbia, she was not the guest of her relatives and re¬ 
ceived no income, and is not now in receipt of any income, other than 
the above. 

Wherefore, the premises considered, Your petitioner prays 

1. That a rule may be issued against the defendant requiring him* 
by a day certain, to show cause, if any he has, why the order passed 
herein on May 4th, 1917, should not be modified by awarding the 
custody of the infant child to the plaintiff instead of to the de¬ 
fendant, and why the amount of alimony now awarded to the plain¬ 
tiff should not be increased. 

2. And for such other and further relief as to the Court may seem 
meet. 

IDA W. EARLY, Plaintiff. 

E. S. BRASHEARS, 

J. DANN FABER, 

W. A. COOMBE, 

Attorneys for Plaintiff. 

District of Columbia, ss: 

Ida W. Early, being first duly sworn, does upon her oath state that 
she is the person named as plaintiff in the above enti'led and fore¬ 
going cause, that she has carefully read the foregoing petition, by her 
subscribed, and knows the contents thereof, that the facts 

33 therein stated as of her own knowledge are true and those 
stated upon information and belief she believes to be true. 

IDA W. EARLY. 

Subscribed and sworn to before me this 12th day of October, A. D. 
1917. 

[seal.] C. D. RATCLIFFE, 

Notary Public, D. C. 
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Show Cause . 

Filed October 12, 1917. 

***** * * 

Upon consideration of the petition filed herein by the plaintiff, on 
the 12 day of October, A. D. 1917, it is this 12 day of October, A. D. 
1917, 

Ordered that the defendant, Claude C. Early, show cause, if any 
he has, on or before Friday, the 19th day of October, A. D. 1917, at 10 
o’clock, a. m., why the order entered herein on the 4th day of May, 
1917, should not be modified by awarding the custody of the infant 
child Malcolm B. Early, to the plaintiff, Ida W. Early, and why the 
amount of alimony, pendente lite, now awarded to the plaintiff should 
not be increased; provided a copy of this rule be served upon the de¬ 
fendant at least two clear days before the return day hereof. 

F. L. SIDDONS, 
Associate Justice. 


Marshal’s Return. 


Served a copy of the within rule on Claude C. Early personally: on 
Oct. 12. 1917. 


MAURICE SPLAIN, 

U. S. Marshal. 


34 Petition of Defendant for Reduction of Alimony. 

Filed October 15, 1917. 

***** * * 

The petition of Claude C. Early respectfully shows unto the court 
as follows: 

That he is the defendant in the above entitled cause and has 
heretofore filed affidavits in support of this petition. 

That this Honorable Court passed an order herein on the 4th 
day of May 1917, awarding to the defendant, the custody of his 
infant son, Malcolm B. Early, and also awarded to the plaintiff ali¬ 
mony, “pendente lite” in the sum of Forty ($40.00) Dollars per 
month, payable semi-monthly. 

That because of the condition of health of defendant’s child he 
has been compelled to live in the country and that his salary of 
$150 per month has been insufficient to enable him to pay alimony 
of $40 per month and maintain a home in the country for his son. 

For the month of May his expenditures including alimony paid 
under the order of this court were $188.05. 

That for the other months following and while he was boarding 
were as follows: 
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$144.27 
145.50 
146.76 

That a great deal of the expense incurred in May was due to the 
fact that for the benefit of the child’s health he was obliged to keep 
house in the country and to pay a competent housekeeper; that he 
was compelled to give up the house which he was leasing at the 
time of the hearing on May 4, 1917 on the rule for temporary ali¬ 
mony because the expense connected therewith and including 

35 $40.00 a month alimony exceeded his monthly salary. 

Defendant further avers that before and subsequent to the 
time of the passage of the order herein he made numerous requests 
of the plaintiff to allow him the use of the furniture which he had 
purchased in the later years of the marriage of the plaintiff and 
defendant, and which furniture plaintiff was not using, and which 
was either stored or loaned out to friends, but she refused absolutely 
to allow him the use of the same in order to establish a suitable home 
in the country for the welfare and happiness of the child; that as a 
consequence of plaintiff’s refusal to give defendant his own furni¬ 
ture, he was compelled to incur great expense in fitting up a home 
with proper furniture and was subsequently forced to return the 
furniture to the furniture company because of his. inability to pay 
for the same and meet his other expenses including monthly ali¬ 
mony due plaintiff; at the same time defendant requested plaintiff 
to send him the child’s toys, books, etc., which had been purchased 
by him or out of his funds before the order of this court awarded 
the custody of the child to him but plaintiff absolutely refused to 
comply with this request until about the end of June when defend¬ 
ant had already purchased all of the child’s summer clothing at 
a cost of about $20.00 or $25.00 and after plaintiff’s attorneys had 
been notified that unless she did so an appeal would be made to 
the court to compel her to comply with the request, and then plaint¬ 
iff only delivered a small portion of the child’s clothing and toys. 

Defendant further avers that as a result of the heavy burden of 
expense and indebtedness under which he had been obliged to 
struggle he was unable to continue the life insurance policy 

36 of $3000, which he had carried for 12 years and upon which 
he had paid in over $1200 and also an accident and health 

policy for $5000 carried about 4 years and a straight accident pol¬ 
icy of $10,000 carried for about 8 years, all had to be lapsed and 
all monies paid in on the same forfeited to the company. 

The plaintiff was granted permission on May 4, 1917 to visit 
the child once a week at defendant’s home, she did not however 
visit him until June 18th, a lapse of time of one and one-half 
months, though she was in the city all of this time with all of her 
time to herself and was able to run around the city visiting friends 
and discussing her case. On June 18th after learning that plaintiff 
intended leaving the city without visiting the child defendant 
brought him to the city to see her on this special occasion for a fare¬ 
well visit; at that time plaintiff quarreled with the boy and jerked 


June . 
July . 
August 
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him around roughly on the public sidewalk and spent practically 
a whole hour scolding and quarreling with him because she said he 
told the judge he wanted to be with his father; she denounced and 
criticized defendant in the most bitter terms in the presence of the 
child and defendant and blamed the child for her troubles; at that 
time also she told defendant and their little son that she would burn 
every stick of the furniture before she woul let him have any of it, say¬ 
ing she had sold most of the furniture anyway, and she also again 
positively refused to give up the balance of the child’s toys and 
clothing or any of his books or games; during the course of this 
visit the child appealed to defendant twice almost in tears, and ter¬ 
rified, to stay close to him and not leave him so defendant could 
protect him from his mother’s violent anger; the result of this visit 
was that the child was upset and highly nervous for several 

37 days afterwards. The next visits of plaintiff to the child 
were on June 28th, and July 3rd. 

After defendant was compelled to close up his home at Alta 
Vista, Md., he moved with his child to board at a place near Bladens- 
burg, Md., and plaintiff’s visits of June 28th and July 3rd were 
made there. Practically the whole time of her visit on June 28th was 
consumed in denouncing the defendant in the most bitter terms 
to the landlady and in the presence of the boy; the child resented 
liis mother’s denunciation of defendant and defended his father; 
this led to a tirade on the part of the plaintiff, which greatly excited 
and disturbed the child in his afflicted condition, so that he was 
highly nervous for some time after her visit. 

Again on July 3rd plaintiff’s last visit to defendant’s boarding 
place occurred, she accused the child of telling lies about his mother 
and stated that she was going away so that he would never see her 
again; she later stated to the child that she would return and take 
him away where his father would never see him again; this led to 
an angry discussion between the child and plaintiff with the usual 
detrimental effect on his nervous system. 

Defendant further avers that as the result of plaintiff’s false, 
scandalous and malicious statements against him made in the neigh¬ 
borhood in which he and his little son were boarding made it neces¬ 
sary for him to sacrifice an offer of a nicely furnished bungalow for 
the coming year at a very low rental because of the unfriendly at¬ 
titude of the neighbors due to plaintiff’s unjustifiable attacks upon 
defendant. 

Because of the cruelty and violence shown by plaintiff towards 
the child during her visits to him, her many threats to take 

38 his life and herself commit suicide, her many threats to kid¬ 
nap him and take him where defendant will never see him 

again, her one attempt to kidnap him and together with the facts 
that the child lives in mortal dread and fear of her and the results 
of her visits, defendant prays the court will revoke altogether her 
permission to visit the child in order to protect his life and in order 
to prevent a serious relapse into paralysis because of fright and nerv¬ 
ous shocks, and defendant offers an affidavit from the 'attending 
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physician recommending this course and prays that the same will 
be read and considered as a part of this petition. 

Defendant further says that on different occasions he has re¬ 
quested plaintiff s attorney to insist that plaintiff cease her quarrel¬ 
some and violent conduct towards the child but without avail. De¬ 
fendant has also on numerous occasions tried diligently to appeal 
to plaintiff’s love for her child to cease her violence and abate her 
quarrelsome and antagonistic attitude towards the child on the oc¬ 
casions of her visits but her promises to do so have always been vio¬ 
lated notwithstanding her knowledge and advice from John Hop¬ 
kins Nerve Specialists that excitement, fright and nervous shocks 
of all kinds are ruinous to a little child suffering from Chorea, or 

Saint Vitus Dance as this child is. 

Defendant further states that while he has no special desire to 
deprive plaintiff he feels that she being a competent dressmaker 
and having already prepared herself for a Civil Service examination 
believes that if she loves her child she should in some degree sup¬ 
port herself and join in an honest effort in proof of her devotion 
to the child to aid in restoring the afflicted child to perfect health. 

Defendant believes and therefore he further says that the 
39 plaintiff evades the service of ordinary process by removing 
herself from the Jurisdiction of the court, or by concealing 
her presence in the District of Columbia from petitioner. 

Wherefore, the premises considered petitioner prays: 

First. That a rule may issue from this court to the plaintiff re¬ 
quiring her to be and appear in this court by a day certain to be 
named therein and to answer this petition and show cause if any 
she has. 

Second. Why the alimony which defendant was ordered to pay 
plaintiff should not be suspended altogether. 

Third. Why the alimony should not be reduced to an amount not 
in excess of $20.00 monthly for reasons set out in affidavits filed 
August 13, 1917 and October 8, 1917, and the foregoing petition and 
appearing on record herein. 

Fourth. Why she should not turn over to defendant all of the 
child’s books, toys, clothing and other effects. 

Fifth. Why the court should not order the revocation of permis¬ 
sion to visit child; or allow her to visit child once a week at defend¬ 
ant’s home and in his presence at times convenient to defendant. 

Sixth. And for such other relief as the court will grant. 

CLAUDE C. EARLY, 

Defendant. 

CLAUDE C. EARLY, 

Attorney for Defendant. 

District of Columbia, ss: 

Claude C. Early being first duly sworn, does upon his oath state 
that he i§ the defendant named in the above entitled and foregoing 
cause, that he has carefully read the foregoing petition, by him sub¬ 
scribed, and knows the contents thereof, that the facts therein set 
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forth as of his own knowledge are true and those stated upon 
40 information and belief, he believes to be true. 

CLAUDE C. EARLY. 


Subscribed and sworn to before me this 15" day of October, A. I). 
1917. 

J. R. YOUNG, Clerk , 

By FRED C. O’CONNELL. 


Affidavit. 

District of Columbia, 

United States of America, ss: 

In the Supreme Court of the District of Columbia, Equity Division. 

Cace No. —. 

Ida W. Early 


vs. 

Claude C. Early. 

Henry II. Stromberger, M. D., having been first duly sworn ac¬ 
cording/?/ to law, deposes and sa} r s: 

I have been the attending physician of Malcolm B. Early, nine- 
year-old son of Mr. Claude C. Early, for chorea major since Decem¬ 
ber, 1916. Some time since I advised the child be removed into the 
country and away from bis mother as essential to the child’s restora¬ 
tion to health. 

The father reports to nve from time to time, during the period 
the child has been in his exclusive custody (since January, 1917), 
that the mother, Mrs. Ida Early, has, almost without exception, on 
the occasions of her visits to see the child at Mr. Early’s residence, 
invariably discussed her troubles and the sordid details of her litiga¬ 
tion for divorce to the child and to others in the presence of the hoy, 
and by her excitable and quarrelsome manner toward the child be¬ 
cause of his loyalty to his father, scolding the boy for the part he 
took at the recent trial in expressing to the trial judge his preference 
to living with his father, and also denouncing the father to the child 
or to others in the presence of the child—all this has a most detri¬ 
mental effect on the boy’s mental and psychological welfare and re¬ 
tards seriously his recovery. For several days after the mother’s 
visits, the boy is apprehensive and nervous, affecting his appetite and 
sleep, and his progress is generally retarded. 

I know personally that Mrs. Early is a very excitable woman, 
high strung and tempermental, and I know from personal observa¬ 
tion that she forgets, apparently, the child’s youth and talks to 
him as to a confidant of a more mature age—denouncing the 
41 child’s father, her husband, in the most vehement and 
threatening manner, and I have seen the deplorable effects on 
the child’s mental condition after such scenes. 
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It is unfortunate, but Mrs. Early seems unable to control herself 
in her visits to her child, and it would certainly be a humane and 
charitable order if the court would stop these visits of the mother 
until the boy’s health is restored, when he would be better able to 
withstand these shocks and periodical outbursts from his mother. 

HENRY H. STROMBERGER, M. I). 


District of Columbia, 

City of Washington: 

Subscribed and sworn to before me this 7th day of July, 1917. 
[seal.] FRANK G. BUTTS, 

Notary Public, D. C. 


Rule to Show Cause. 

Filed October 15, 1917. 

******* 

Upon consideration of the petition of the defendant, Claude C. 
Early, it is this 15 day of October, A. 1). 1917, ordered by the court 
that the plaintiff Ida W. Early appear in this court upon Friday 
the 19th day of October, A. 1). 1917, at the hour of 10 o’clock A. M. 
and show cause if any she has why the order for alimony in this 
cause should not be revoked or reduced. Also why she should not 
turn over to the defendant the child’s toys, clothing, books and his 
other effects now in her possession, and her permission to see the 
said child revoked, as prayed in the said petition. Provided a copy 
of this rule be served upon the said plaintiff or her attorneys of record 
herein at least two clear davs before the return day hereof. 

‘ F. L. SIDDONS, 

A ssociate Just ice. 


42 Marshal’s Return. 

Served a copy of the within rule on Ida W. Early, (by service of 
E. S. Brashears, Attv. for plaintiff) personally: on Oct. 16, 1917. 

MAURICE SPLAIN, 

U. S. Marshal. 

Answer of Plaintiff to Rule to Shwv Cause. 

Filed November 2, 1917. 

*******. 

The answer of Ida W. Early, plaintiff in the above entitled cause, 
to’the petition filed herein by the defendant and ride to show cause 
issued thereon on the 15th day of October, 1917, respectfully shows 
as follows: 

That she admits that this Honorable Court passed an order herein 
on the 4th day of May, 1917, awarding to the defendant the custody 
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of the infant child Malcolm B. Early, and also awarded to the 
plaintiff alimony, pendente lite, in the sum of forty dollars ($40.00) 
per month, payable semi-monthly. 

That this respondent has no knowledge of the child’s health at 
the present time and can neither admit nor deny the necessity of the 
defendant being compelled to live in the country, and if material 
calls for strict proof thereof. This respondent is informed and be¬ 
lieves that in addition to the salary of the defendant received from 
the United States Government he is in receipt of an annual, income 
in excess of one thousand dollars, as commissions, from the sale of 
life insurance, that she is informed and believes and therefore avers 
that since the institution of this suit he has renewed his license and 
the Superintendent of Insurance has issued to him, the said 
43 defendant, a license as a soliciting agent of the Mutual Life 
Insurance Company of New York, which said license is still 
in force and unrevoked. 


This respondent has no knowledge as to the expenses of the de¬ 
fendant, save and except from reading his statements of the amounts 
as alleged in his petition, and if the same is material calls for strict 
proof thereof, and can neither admit nor deny that the defendant 
was compelled to keep house in the country or was compelled to give 
up any house in the country because his expenses and the alimony 
decreed to be paid his wife exceeded his monthly salary. 

This respondent denies that the furniture referred to in the de¬ 
fendant’s petition belongs to him but alleges that the same is her 
own property and denies that the defendant has any right to the 
same. 


This respondent denies that she refused to deliver to the defendant 
the toys and clothing of the child, but alleges that when the defend¬ 
ant took the child he took with him a trunk containing almost the 
entire supply of the child’s clothing and toys and the remaining 
supply thereof were delivered, at the request of the plaintiff, to the 
home of Mrs. Davis, number 16 Third Street, North West, Washing¬ 
ton, District of Columbia, and the attorney for the defendant was 
notified of their delivery; she denies that the defendant made a 
threat to her attorneys to appeal to the Court for the delivery of the 
aforesaid articles and denies that thev were delivered as a result of 
such threat as alleged in the defendant’s petition. This respondent 
has no knowledge of the sums paid by the defendant for clothing 
for Malcolm and if material calls for strict proof thereof. 

This respondent has no knowledge, save and except from a 
44 reading of the defendant’s petition, that he was compelled to 
surrender the insurance policies referred to in his petition. 
8he does allege that he carried a policy of life insurance on his life, 
in the New York Life Insurance Company for about 12 years, in 
which policy she was named as beneficiary, and alleges upon in¬ 
formation and belief that said policy had a cash surrender value of 
about one thousand or twelve hundred dollars. 

This respondent admits that she did not visit the child before 
the 18th of June, 1917, on account of her health and her fear of 
the defendant, and denies that she ever considered leaving the 
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city without seeing the child, and denies that she was abusive 
to the child and quarreled and scolded him during the visit, or 
jerked him around as alleged by the defendant in his petition; she 
denies that she criticized the defendant to the child and denies that 
she threatened to kill the child or herself or to burn the child s toys 
and games, or that she threatened or thought of threatening any 
act to cause the child pain or displeasure. She submits that if she 
was as contentious and threatening as alleged by the defendant he 
acted unwisely in bringing the child to the city to see her. Respond¬ 
ent further avers that no complaint was ever made by the defendant 
as to her treatment of the child until after the filing of this suit. 

This respondent can neither admit nor deny that the defendant 
was compelled to close his home at Alta Vista, Maryland, for the 
reasons set out in his petition, and if material calls for strict proof 
thereof. She admits that she visited the child at the residence of 
Mrs. Fearing, near Bladensburg, Maryland, on June 28th and July 
3d. 1017, and denies that she made any reference to the defendant, 
either to the landlady or to the child, regarding the defendant’s 
conduct or the child’s action in her suit for divorce, she 
45 denies that she accused the child of telling lies about his 
mother or said that she was going away so the child would 
never see her again; she unequivocally denies that she ever threatened 
to take the life of the defendant or the child or that she made 
threats to commit suicide herself and abhors even the suggestion 
of the allegations in the defendant’s petition with reference to this. 
She alleges that during her visits to the child he showed the greatest 
of love and affection towards his mother and on the occasion of her 
last visit to him he did not want her to leave, but hid her hat and 
coat to prevent her leaving, that it took the landlady and herself 
about fifteen minutes to find the same, that during her visits the 
child played with her and sat on her lap in a swing and took a 
great interest in showing her a garden which he had made. This 
respondent alleges that the defendant is continually poisoning the 
mind of the child against his mother, this respondent, and endeavor¬ 
ing in every way to turn the child against his mother, by making 
mis-statements as to acts of this respondent, said mis-statements 
being calculated to turn the child against his mother and by a con¬ 
stant suspicious attitude toward this respondent in conversations with 
the child. 

This respondent denies absolutely and unequivocally the charge 
in the defendant’s petition that she made false, malicious and 
scandalous statements against the defendant in the neighborhood in 
which he was boarding and denies that it was necessary for him to 
sacrifice an offer of a furnished bungalow on account of her 
unfriendly attitude toward the defendant, and alleges that she does 
not know the names of any of the defendant’s former neighbors at 
Bladensburg and did not meet any of them. 

This respondent denies that the defendant made anv 
46 request of her attorneys that she cease her quarrelsome and 
violent conduct toward the child, except that on serving her 
attorneys with a copy of a motion defendant stated that the plaintiff 
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was quarrelsome and must only meet the child in the presence of 
the defendant and then only after giving the defendant notice of 
her coming, and refused to state definitely the whereabouts of the 
child. This respondent denies that the defendant appealed to her 
love for the child to cease her alleged quarrelsome conduct toward 
him, and alleges that the defendant has done everything in his 
power to turn the child’s love against his mother. 

This respondent alleges that she requested her attorney to deliver 
a birthday present to her son, and is informed that when her attorney 
requested of the defendant the address of her child so the present 
could be delivered the defendant refused to disclose his whereabouts; 
that she wrote letters to the child each week, sending them in care 
of the attorney for the defendant, for the reason that she did not 
know the child’s whereabouts, but believes and therefore avers that 
the child never received any of the said letters, that she never 
received any acknowledgment of any of them or heard from the 
child while she was away from the city. 

This respondent denies that she has prepared herself for a civil 
service examination and denies her ability to earn a living for her¬ 
self, and alleges that for twelve years she has given her attention to 
the care of her home and for the past nine years to the care of the 
child during which time she has lost her ability to learn quickly 
any other occupation; she denies that she has such skill as a dress¬ 
maker to earn her living as a dressmaker; she admits that she has 
been studying at a business school during the past few months 
47 to enable her to eventually earn her living but denies that 
she is capable of accepting any position at the present time 
which will enable her to support herself. 

This respondent denies that she has been evading the service of 
process by removing from the District of Columbia, or that she 
has been concealing herself from the defendant. She alleges that 
when she temporarily left the jurisdiction it was on the advice of a 
physician and for the purpose of regaining her health, and that she 
had no intention of abandoning her residence in the District of 
Columbia. That upon her return to the city her attorneys made 
demand upon the defendant as to the whereabouts of the child and 
he refused to state definitely the child’s whereabouts and imposed 
as a condition to her seeing him that he be present at the time of her 
visit to the child. 


Further answering said petition this respondent says that if the 
condition of the child requires that he live in the countrv she is 
now and always has been ready and willing to move with him to 
the country; that at the time the defendant took the child to live 
with him in the country this respondent offered to go with the child 
to the country but the defendant positively refused to allow her to 
go with the child; that she is ready to go to any place the health 
of the child demands and has always been ready and willing to do 
so; that she cared for the child through several periods of Illness, 
always nursing him herself, that during one period of illness the 
defendant left her and the sick child to go on an automobile trip for 
his own pleasure and on his return took up his abode awav from her 
and the child. 
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Respondent further avers that defendant is morally unfit for the 
care of one so young as Malcolm and as an evidence of such 
48 moral unfitness attaches hereto, and asks that the same may 
be read as a part hereof, a note from the defendant to this 
respondent enclosing a newspaper clipping, and that defendant has 
endeavored to use the child without regard to his moral welfare^. 

Having fully answered this respondent prays that the petition ot 
the defendant and the rule to show cause issued thereon be dismissed. 

(Mrs.) IDA W. EARLY. 

E. S. BRASHEARS, 

J. DANN FABER, 

W. A. COOMBE, 

Attorneys for Plaintiff. 


District of Columbia, ss: 

Ida \V. Early, being first duly sworn, does upon her oath state 
that she is the person named as plaintiff in the above entitled cause, 
that she has read the foregoing answer, by her subscribed, and knows 
the contents thereof, that the facts therein stated as of her own knowl¬ 
edge are true and those stated upon information and belief she be¬ 


lieves to be true. 

Subscribed and sworn to, 
A. D., 1917. 

[seal. ] 


(Mrs.) IDA W. EARLY. 

before me this 2nd day of November, 

M. E. WHEATLEY, 

Notary Public, D. C. 


49 Plaintiff's Exhibit. 

Ida : Try this Kind of Christian philosophy. 


CLAUDE. 


(Newspaper Clipping attached to above note:) 

Loves Her Husband so Much She Lets Another Take Him. 

Amazing Story of Marion Craig Wentworth and Her “Twentieth 

Century Love.” 

Boston, Nov. 30.—(Special)—Dr. Franklin H. Wentworth, noted 
writer and lecturer, has just made a secret marriage with Miss Alice 
Chapman, following the discarding of his first wife, the brilliant 
dramatic interpreter Marion Craig Wentworth. 

Marion Craig Wentworth, left solitary in her home in Cambridge, 
while her former spouse is honey-mooning with a younger, fresher 
bride, has established a new high record for love. And as proof of 
this the following facts are set forth by sympathizers with this 
woman: 
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Breaks Bonds in Reno. 

She voluntarily and secretly went to Reno and established a year’s 
residence there, finally securing a divorce, that her husband might 
be free to marry his newer choice. 

She has taken to heart this rival of hers because, as she says, the 
man she still loves loves this woman, and so she must! 

And she will often visit with these two because she says perfect 
love doesn't admit of enmity, and she loves her husband too much 
to mar, in any way, his happiness! 

“I have done nothing remarkable, I have done nothing that any 
broad, Christian woman who really loves her husband would not do,” 
says Mrs. Wentworth. 


Calls it “Perfect Love.” 

“I have simply done what perfect love should and must do—helped 
to realize the highest happiness for the beloved one! 

“I discovered that my husband and Miss Chapman were tremen¬ 
dously fond of each other. 1 knew that there was but one thing to 
do—to give my husband his happiness by releasing him that he 
might he free to marry his heart’s fresher desire. 

“Miss Chapman is all my husband thinks she is, T believe. She 
is a fine, big woman. I realize that as well as he. She wanted to 
go away and leave us both. But T wouldn’t allow that. 

50 The Life of Love. 

“How. would that eliminate love? Love is voluntary. It comes 
once and it does not go. Distance does not, can not affect it. And 
I, for one, will never keep true love apart. For I am a Christian! 

“I cannot conceive of a woman fighting to keep* a husband when 
she realizes that his love belongs to another, or, indeed, of fighting to 
win it back, once she knows it has departed. I have far too great 
respect and reverence for love. 

“I regard my former husband as one of my very best friends and 
he looks upon me in the same light. 

“This is the new idea of love, the 20th century idea of love—a 
love that loves too much to hold on, and loves so much that it can 
let go.” 

Affidavit of Dr. Karl C. Corley. 

****** J* 

District of Columbia, ss: 

Karl C. Corley, being first duly sworn, does on oath depose and 
state that he is a practicing physician in the District of Columbia and 
has been practicing in said District for f3 years; that during the 
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month of June, 1017, he advised Ida W. Early, the plaintiff in the 
above entitled cause, because of her run down physical condition to 
seek a change of environment away from Washington; that her 
physical condition was such that he believed such a course on her 
part was absolutely necessary to her recovery of health. 

Further deponent sayeth not. 

KARL C. CORLEY. 


Subscribed and sworn to before me this 14th day of August, 191/. 

C. D. RATCLIFFE, [seal.] 
Notary Public, 1). C. 


51 Affidavit of Dr. Neil F. Graham. 

******* 
District of. Columbia, ss: 

Neil F. Graham, being first duly sworn, does on oath depose and 
state that he is a physician practicing medicine in the District of 
Columbia and has been practicing for the period of fifty-six years, 
that he was an instructor in medical schools for a period of about 
forty-five years; that he is acquainted with the plaintiff and de¬ 
fendant in the above entitled cause having during the Spring of 
1916, at the request — his son, a practicing physician, attended 
Malcolm B. Early, the son of the parties to this suit, for an attack of 
pneumonia, that affiant visited Malcolm several times during this 
illness until his recovery, that during his visits Mrs. Early was in 
constant attendance upon Malcolm and gave him the best of care 
and attention, that Malcolm was, and had, been suffering front chorea 
and affiant attended him during the remainder of the year 1916 for 
chorea, visiting h\m between 15 and 20 times in all until he was 
relieved from the case in December 1916; that during affiant’s visits 
Mrs. Early was in constant attendance upon the child and gave him 
the best of care and attention; that during his visits he always no¬ 
ticed the child well dressed and very clean; that in affiant’s opinion 
Malcolm will never recover from the effects of chorea which has con¬ 
siderably retarded his mental development; that affiant observed Mrs. 
Early during his visits and states that she gave the child the very 
best of care and attention that the child should receive; that the child 
requires the constant care and attention of some person to administer 
to his wants, who has an interest in the welfare of the child, and 
that it is not to the best interest of the child to be left among 
52 strangers who of necessity do not have the same interest in 
the child as its mother; that in affiant’s opinion the mother 
is far more capable and competent to care for the child than the 
father, and affiant believes that the best interest of the child would 
be served by the Court awarding the custody of the child to his 
mother. 


NEIL F. GRAHAM, M. D. 
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Subscribed and sworn to before me this 1st day of November, 1917. 
[seal.] AGNES L. MINICK, 

Notary Public, D. C. 

# 

Affidavit of Mrs. Ruth Roll Fearing. 

****** * 

State of Maryland, 

County of Prince Georges, ss: 

Ruth Roll Fearing, being first duly sworn, does on oath depose 
and state that she lives with her husband at Decatur Heights, near 
Bladensburg, Prince Georges County, Maryland; that Claude C. 
Early, the defendant in the above entitled cause, and his son Mal¬ 
colm boarded at the residence of this affiant from, to wit, the first 
part of May to about the middle of July, 1917, that while said Early 
was boarding at her house Early left the child in her care during 
the day while he was engaged in his business; that during the afore¬ 
said period the mother of Malcolm, Mrs. Ida W. Early, called at her 
residence several times to see Malcolm, on some occasions not finding 
him at home. About the middle of June Mr. Early took Malcolm 
away in the morning, stating to affiant that he was taking him, Mal¬ 
colm, to see his Mother, that upon his return that evening 
53 and the day following he was in exceedingly good spirits; 

that Mrs. Early visited Malcolm the latter part of June, 
spending about half a day with him during which time he showed 
great affection for his Mother, sitting in her lap in the swing and 
walking around the affiant’s place and adjoining fields; that Mal¬ 
colm had made a small garden in affiant’s yard which he took great 
interest in showing to his mother; that Mrs. Early visited Malcolm a 
few days later, about the third of July, during which visit he showed 
great affection for his mother, and when she was ready to leave he 
did not want her to go but hid her hat and coat to prevent her from 
leaving, that it required about fifteen minutes for affiant and Mrs. 
Early to find the hat and coat; that when she did leave Malcolm 
walked to the cars with her; that during the visits of Mrs. Early with 
Malcolm affiant did not hear Mrs. Early speak to Malcolm regard¬ 
ing her divorce proceedings nor discuss Mr. Early with the child, 
but exhibited the greatest of love and affection toward the child, 
that after the visit of Mrs. Early she did not notice any ill effects 
on the child as a result of his mother’s visit; that after the visit of 
Mrs. Early she overheard Mr. Early, in his room with Malcolm, 
questioning him regarding the matters discussed between his mother 
and himself; that in these questionings Mr. Early put Malcolm 
through a very severe cross-examination, which she noticed made 
him very nervous; that affiant became very much attached to Mal¬ 
colm during his stay with her and did everything in her power to 
take care of the child, that during his stay with her he gained in 
weight about nine pounds; that at one time affiant discovered Mal¬ 
colm in her bedroom, under the bed, during a conversation between 

3—3233a 
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affiant and her husband, that when she reprimanded him for 

54 this he stated he wanted to find out all he could so he could 
tell things; that during Mr. Early’s stay with affiant he often 

did not reach home until late at night, on several occasions as late 
as midnight. Affiant further states that during Mrs. Early’s visits 
to affiant’s house Mrs. Early did not meet any of affiant’s neighbors, 
and to affiant’s information and belief never talked with any of 
them. That said Early paid $45.00 for room and board for himself 
and son per month; that affiant is informed and believes that Early 
paid 50 cents per week for his laundry. 

Further affiant sayeth not. 

RUTH ROLL FEARING. 

Subscribed and sworn to before me this 18th dav of October, 1917. 
[seal.] W. HAMPTON HICKEY, 

Notary Public. 

I certify that the words “he” and “so he could tell things” in¬ 
serted between the 15th and 10th lines of the second page and the 
words “That said Early paid $45.00 for room and board for himself 
and son per month; that affiant is informed and believes that said 
Early paid 50 cents per week for his laundry” at the end of said 
affidavit were inserted before the execution thereof. 

[seal.] W. HAMPTON HICKEY, 

Notary Public . 

Answer of Claude C. Early to Rule to Show Cause. 

Filed November 2, 1917. 

******* 

Defendant admits the allegations contained in paragraphs one 
and two. 

55 As to the allegations contained in the third paragraph, 
de^gndant neither admits nor denies the same, but if deemed 

material by the Court, requires that the plaintiff be held to strict 
proof thereof. 

Answering the allegations contained in the fourth paragraph, 
defendant, admits he has moved several times since the custody of 
the child was awarded to him, but states as the reasons therefor that, 
first because it was impossible for him to keep house and pay plain¬ 
tiff alimony of $40.00 per month and second, the plaintiff repeatedly 
and positively refused to give him his furniture to enable him to pro- 
\ide a suitable, comfortable and happy home for the child, in the 
country. Other reasons for moving were because only temporary 
(hoarding paces could be found in the country or suburbs or when 
defendant learned that the child was not contented or that persons 
with whom he boarded could not or would not properly minister unto 
the child’s wants or needs, or where temporary arrangements for 
board expired, defendant did only the proper and sensible thing in 
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the child’s best interests and made other more satisfactory arrange¬ 
ments in order that the child would be happy and well cared for; 
that no moving at all would have been necessary had his income been 
adequate to meet current household expenses and $40.00 alimony 
per month, or, if plaintiff had shown a willingness to contribute 
her share towards assisting him in providing and maintaining a 
suitable, home where the child could have been more speedily nursed 
back to health, by giving him the furniture which rightfully belongs 
ro him and which was paid for with funds supplied by him. Defend¬ 
ant admits that the child is suffering from a nervous affliction known 
as Chorea or Saint Vitus Dance, but denies that he is incom- 

56 petent and incapable of giving the child the proper attention 
he should receive, and avers the fact to be that the child's 

condition has shown marvelous improvement in health and appear¬ 
ance, the child having gained twenty three and one-half pounds 
since defendant has had the custody of his* little son. Defendant 
further states that the child is now shocked and in a highly nervous 
slate because of his mother’s new attempt to again secure custody of 
him. Ilis muscles have again begun to jerk and twitch and his 
appetite and sleep have become affected as a consequence thereof. 
Malcolm protests vigorously against any custody of him by the 
plaintiff and has cried several times in his worry over being given 
to plaintiff with whom he does not wish to live because he fears her 
violence, cannot get along with her peaceably at any time and would 
never be happy or contented with her. Defendant states that he 
now has a competent housekeeper who is kind, patient, experienced 
in nursing persons afflicted with nervous diseases and is in every 
way a competent and suitable person to take care of the child in 
defendant’s home at Riverdale which he has rented for a year. 
Defendant denies that Malcolm was operated on at a hospital but 
states that a small sore on his thumb was only slightly lanced and 
that the child was in the hospital only for nervous trouble. Defend¬ 
ant denies that he took no interest in the welfare or health of the 
child or plaintiff but states the actual fact to be that he nursed both 
of them and w r aited upon them faithfully when they wore ill; and 
defendant states that daily quarrels between the plaintiff and defend¬ 
ant greatly upset the child’s nervous condition and quartels wore 
brought about because of plaintiff’s neglect to properly nurse the 
child after his return from the hospital and because of her stubborn 
refusal to abide by the advice and methods of treatment 

57 prescribed by the nerve specialists of John Hopkins Hospital 
instead of treatments by Christian Science. Defendant denies 

absolutely that he ever returned to the home of the plaintiff to live 
either before or after the child’s temporary recovery from any illness. 
Defendant also absolutely denies that Malcolm had pneumoniq 
directly after an operation of any kind; but states the fact to be that 
the child had two serious attacks of pneumonia occasioned by plain¬ 
tiff’s neglect to dress the child with sufficient warm clothing in the 
winter time despite defendant’s frequent warnings that she must do 
so; the child w’as permitted by plaintiff to go out of doors on the cold¬ 
est winter days and play around on the streets without an overcoat 
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r.nd when defendant protested to plaintiff against such neglect of 
the child’s health and the warning that the child would surely get 
pneumonia, plaintiff replied that she didn’t care if he did get 
pneumonia because she had warned him on one occasion to put on 
liis overcoat and dress warm before going out of doors on cold days 
that he would have to suffer; defendant thereupon explained to 
plaintiff that she could not shirk her responsibility by blaming the 
child of such tender years for not taking health precautions but 
plaintiff dismissed the advice and warning as of no value, the result 
being that within a few days the child was stricken with a serious 
attack of pneumonia which could have been prevented had plaintiff 
taken warning and done her duty. The second attack of pneumonia 
occurred in the following spring; this attack also was due to neglect 
of plaintiff to treat in time a serious cold from which the child was 
suffering for some time, although in this instance too, plaintiff was 
repeatedly cautioned about effectively treating that cold. Defendant 
denies he dismissed the physician and engaged Dr. Strom- 
58 berger at about the time the child had nearly recovered 
from his illness of pneumonia, but avers the fact to be that Dr. 
Stromberger was called in by defendant in December 1916 to treat 
the child for Chorea or Saint Vitus Dance after Dr. Graham’s demon¬ 
strated failure and inability to check or control the disease and 
because the child was growing almost daily worse under Dr. Graham’s 
treatments. Defendant also says that he never saw or heard of Dr. 
Stromberger until the day before he was consulted and called in to 


treat the child. . 

Defendant positively denies that plaintiff had the best interest of 
the child at heart and at first willingly consented to the child being 
taken into the country but states the fact to be that she stubbornly 
refused to consent to any such arrangement for a period from the 
latter part of December 1916 to about the 14th day of January 1917. 
Only then did she consent to the child going to the country after 
defendant called personally at the residences of her friends and 
begged them to persuade plaintiff to let the child go and after defend¬ 
ant had threatened to take the child forcibly or appeal to the courts, 
for action. Previous to December 1916 when the child was stricken 
and partly paralyzed from Saint Vitus Dance, plaintiff time and time 
again refused under any circumstances to live in the country for 
the child’s health in spite of all the entreaties and appeals it was 
possible for defendant to make to her and regardless of how much 
the stricken little child begged her to take him to live in the country, 
where he could get well. Defendant does admit, however, that 
plaintiff did promise to go in the country and live with the child 
after the child had been returned to her from Glendale, Md., hut 
defendant was then convinced not only of his own knowledge of 
the situation but upon the advice of the attending physician 
59 that the plaintiff’s own nervous condition and excitable tem¬ 
perament created such an environment and would produce 
such a nervous influence over the child,—two highly nervous persons 


being thrown in such close contact—that the child never could 
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recover but would grow rapidly worse and probably die and there¬ 
fore defendant refused to permit plaintiff to be with the child. 
Defendant then believed and now believes from past experience with 
plaintiff that even if she did take the child to the country she would 
return to the city with him before long. 

Defendant denies that the plaintiff is the proper person to have 
custody of the child for the following reasons! 

Incompetent and incapable because of neurotic disposition, high- 
strung and nervous temperament. 

Impatient and does not comprehend the nature of a boy. 

Does not possess the respect or confidence of the child because of 
past neglect and extreme cruelties inflicted on the child. 

Because of violent temper over which she seems to have no control. 

Her frequent threats to commit suicide makes her a dangerous and 
unsafe person. 

Her past threats to the child that she will kill him, when in 
a violent fit of anger, and then herself commit suicide to cheat the 
child’s father from having him. 

The mortal dread and fear in which the child holds his mother 
because of her murderous threats made to him. 

Childs natural devotion to its father and his unwillingness to live 
with his mother. 

Mother’s past neglect and natural inability to protect the child 
from attacks of other and larger boys on the streets. 

Mother’s natural inaptitude to control the child firmly but kindly. 

The present age of the child causes him to crave more 
60 . for the advice, guidance and companionship of his father 

than his mother’s at this impressionable age. 

Plaintiff antagonizes the child. 

Plaintiff cannot be trusted to furnish sufficient food and clothing 
for the child out of funds supplied to her for those purposes. 

Plaintiff has not sufficient or suitable furniture or household 
equipment to fit up a home for the child in the country, she having 
already sold the same. 

Defendant denies that plaintiff was only allowed to visit the child 
at rare intervals at Alta Vista, Md., and that each time of her visit 
she was abused by either the defendant or the housekeeper but 
states the fact to be that plaintiff was permitted to visit the child once 
a week, the same as she and defendant were permitted to visit the 
child when he was in John Hopkins Hospital suffering from the 
same affliction and that if she was restrained from carrying out her 
studied reign of terror towards defendant and the child it was solely 
because of her violent conduct exhibited towards them and her de¬ 
termination to humiliate defendant in the presence or within the 
sight or hearing of the housekeeper or friends or neighborhood and 
thus convert them to her cause and against defendant and the child, 
and that the occasions of her visits to defendant’s home was the sen¬ 
sation and scandal of the neighborhood and the dread of defendant, 
the child and the housekeeper because of the scenes enacted by plain¬ 
tiff in defendant’s home where she ridiculed, denounced and criti- 
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cized the defendant and dictated orders to the housekeeper and 
whenever she could get a hearing, plaintiff would invariably ask the 
housekeeper, meddlesome prying -questions and ghe impertinent 
orders or requests regarding matters of which she had no right to 
interfere in defendant’s household. On one occasion of her 
61 visit when accompanied by her attorney she not only at¬ 
tempted with his connivance to kidnap the child while her 
appeal to the Court for custody of the child was pending, but at 

the same time assaulted the housekeeper. 

During the entire time plaintiff had the child in her custody 
the child was unhappy and preferred to live with the defendant and 
plaintiff was continually complaining to defendant of the irksome- 
ness of her task taking care of Malcolm and was always reminding 
the child what she did for him and many told the child in the 
presence of defendant that she didn’t want the child around anyhow 
because he was too much trouble and said she wished he would go 
and live with his father and stay with his father because the child 
kept her in and at home too much so she couldn’t go out visiting 
enough but when defendant always agreed to willingly take the child 
at any time if she would sign a statement voluntarily relinquishing 
the child to defendant, she always refused to turn the child over 
to defendant despite the pleadings of the child to his mother to let 
him go and live with its father for whom the child had a natural 
preference as a companion and to live with because he knew his 
mother was tired of him and did not want him. Plaintiff s refusal 
to then turn over the child on different occasions when defendant 
offered to take him off her hands was due, defendant believes,*to her 
fear that if the defendant took the child, her allowance from defend¬ 
ant would he materially reduced. When plaintiff told neighbors and 
friends of the irksomeness of looking after the child, defendant is 
informed that they asked her why she did not turn the child over 
to its father, hut she explained that if she did so, she feared her 
allowance from her husband would he cut down. During the 
62 time plaintiff had the child she beat him severely on different 
occasions, knocked him down, nagged and quarreled with 
him constantly and even took the child’s money from his toy savings 
bank as a penalty for his misbehavior and used the money for her 
own purposes and otherwise by her cruelties to the child, made his 
life unbearable. After these cruelties she threatened to beat the 
child again, if he told his father of these occurrences. 

The child lived in daily fear of its mother and it was with great 
difficulty that defendant was able to get the truth from him about 
plaintiff’s cruel attacks by his mother and then when defendant con¬ 
fronted the plaintiff with the child’s complaints of her cruelties to 
him, she always denied them in the face of the child’s accusations, 
saying he was telling lies. The child was afterwards beaten and 
otherwise cruelly treated for telling his father and was compelled 
by defendant to promise he would never do so again. Many cruel¬ 
ties were also perpetrated upon the child while he was ill and on 
one occasion the child informed him that he was locked up in a 
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dark clothes-press for several hours and the plaintiff also frequently 
told the child she would place him in a reform school because of 
some little fault or indiscretion committed by him. 

On Saturday, Oct. 6, 1917, when plaintiff’s attorney informed the 
defendant in the office of the attorney that the plaintiff was in the 
city and wanted to know where Malcolm was, the defendant in¬ 
formed the attorney that the child was in defendant’s home at 
Riverdale, Md., but defendant denies he then insisted on being 
present when plaintiff visited the child but states the fact to be that 
lie informed the attorney, Mr. Brashears, that he wanted to know 
what day and hour plaintiff desired to see the child and that the time 
should be arranged at the convenience of the defendant so the 
03 child could he at home and made ready to see his mother j 
Mr. Brashears replied that he would notify defendant by tele¬ 
phone at defendant’s office in the Treasury Department the follow¬ 
ing week, when plaintiff desired to see the child, but nothing further 
was heard from Mr. Brashears on this subject and plaintiff has not 
visited the child since her return to Washington, although as far as 
defendant knows, she has been in the city nearly two weeks. Had 
plaintiff had a sincere desire for a visit with the child, without 
previous arrangements with the defendant as promised by her at¬ 
torney she could easily have found defendant’s residence in a small 
village like Riverdale by making inquiries at the stores, the post- 
office or of neighbors who know defendant. Defendant further avers 
that he has never refused to permit plaintiff to see the child since the 
Court awarded the custody of the child to him, and that if at any 
time the plaintiff really wished to'know where the child was or how 
to reach defendant’s home to visit the child, she or her counsel could 
very easily have called the defendant by telephone at his office and 
learned where the child was hut this was never done. 

Defendant attaches hereto an affidavit from the attending phy¬ 
sician in which he states he would deplore a change in custody of 
the child since Malcolm is happy and contented with his father and 
thaD the child’s happiness and contentment are necessary factors in 
ultimately effecting a permanent cure. 

An affidavit from Dr. H. M. Thomas an eminent nerve specialist of 
Baltimore, Md., who has treated Malcolm is also attached in which 
this doctor also regards it of utmost importance for Malcolm’s health 
that he be kept in happy and quiet surroundings. 

64 Defendant also attaches hereto a certificate from the acting 

superintendent of Johns Hopkins Hospital in Baltimore in 
which the history of Malcolm’s affliction and confinement in the 
hospital is given and in which it is shown that the child’s parents 
were advised by the doctors at the hospital to keep the child from all 
excitement and in the open air. 

Defendant prays that the attached doctors’ affidavits and hospital 
certificate be read and considered as a part of his answer to the pe¬ 
tition of the plaintiff. 

After fully answering plaintiff’s petition, defendant prays that the 
same may be hence dismissed, and that in the best interests of 



40 


C. C. EARLY VS. I. W. EARLY. 


the child's health and future welfare that the permanent custody 
of Malcolm be awarded to defendant. 

CLAUDE C. EARLY, 

Defendant. 


EDWARD L. GIES, 

A tty. for Defendant. 


Claude C. Early being first duly sworn deposes and says, that 
he has read the foregoing answer by him subscribed and knows the 
contents therein, that the matter and information therein contained 
of his own personal knowledge are true, and those stateVi on infor¬ 
mation and belief, he believes to be true. 

CLAUDE C. EARLY. 


Subscribed and sworn to before me this 17 day of October, 1917. 
[seal.] ALFRED B. DENT, 

Notary Public, D. C. 


65 Affidavits. 

District of Columbia, 

United States of America, ss: 

In the Supreme Court of the District of Columbia, Equity Division. 


Case No. —. 

Ida W. Early 
vs. 

Claude C. Early. 

Henry H. Stromberger, M. D. having been first duly sworn accord¬ 
ing/*/ to law, deposes and says: 

I would deplore any change in the environment or change in 
custody of Malcolm Early, son of Claude C. Early, inasmuch as in 
the past few months the child has made such improvement in health, 
having gained twenty-three and one-half pounds and his nervous 
symptoms have all but subsided, only awaiting needed removal of 
enlarged tonsils and adenoids to restore him to normal. 

I would regard any change at this time as being very detrimental 
to the health and future welfare of the child. 

The child is happy and contented with his father, whose every 
thought and action is devoted to his son’s care. The child’s happi¬ 
ness and content are necessary factors in ultimately effecting a per¬ 
manent cure. 

HENRY H. STROMBERGER, M. D. 

Subscribed and sworn to before me this 15th day of October 1917. 
[seal.] FRANK G. BUTTS, 

Notary Public. 
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Dr. II. M. Thomas, 

1228 Madison Ave., Baltimore. 

October 15, 1917. 

I saw Malcolm Early in the early part of 1915, when he was suffer¬ 
ing from a sereve at ack of chorea. At that time hv my direction he 
was placed in the Harriet Lane Home of the Johns Hopkins 
63 Hospital for treatment and remained there for several months. 

He was taken home before he was quite well and had to he re¬ 
turned to the hospital for another period of months. He left there 
in September 1915, much better, although very weak and not able to 
control his legs in walking. 

While he was at the hospital we found it necessary to keep him ex¬ 
tremely quiet and away from any exciting influences; indeed, we did 
not allow his parents to see him except at rare intervals, and I told 
them that he must be very carefully managed when at home. Since 
then I believe that he has had one or two returns of his trouble, ap¬ 
parently brought about by excitement and worry. His father 
brought him to my office on October 14, 1917, when he was in a re¬ 
markably good condition. I saw no evidence of his former trouble 
and he appeared well and happy. 

The child is of a highstrung, nervous disposition, and I regard it as 
of the utmost importance for his health that he be kept in as happy 
and quiet surroundings as possible. 

II. M. THOMAS, 37. D. 


State of Maryland, 

City of Baltimore, ss: 

Before me, the subscriber, a Notary Public of the State of Mary¬ 
land, in and for the City of Baltimore, personally appeared Dr. II. Mj 
Thomas and made oath according to Law that the aforegoing state¬ 
ment is true. 

Witness my hand and Notarial Seal this 15th day of Oc'ober A. D 
1917. 

[seal.] JOHN R. HOOPER, 

Notary Public. 

67 October 16, 1917. 

This is to certify that Malcolm B. Early, 503 Quincy St., Wash¬ 
ington, D. C., was a patient in the Harriet Lane Home, the Johns 
Hopkins Hospital, from February 17, 1915 to June 13, 1915. He 
was treated for chorea and was greatly improved when discharged. 
June 13, 1915. A relapse occurred and he was admitted a second 
time on July 14, 1915, and remained in the hospital until he was 
taken home by his father (Claude C. Early) on September 5, 1915. 
He made a marked improvement during the second stay in the hos¬ 
pital. His parents were advised to keep him from all excitement 
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and in the open air as much as possible. The treatment he received 
when in the hospital, namely, complete rest in bed, was largely re¬ 
sponsible for the general weakness which was apparent when he left. 
At no time did he suffer from a paralysis other than the pseudo- 
naralvsis so freouentlv seen in patients severely ill with chorea. 

1 RALPH B. LEE, M. />., 

Acting Superintendent The Johns Hopkins Hospital. 

Affidavit of Edna M. Hughes. 

Filed November 2, 1917. 


State of Michigan, 

Countg of Wayne, ss: 

Edna M. Hughes, of the City of Detroit, County of Wayne, State of 
Michigan, being duly sworn, deposes and says that from the 8th day 
of February, 1916, to the 8th day of July, 1916, she with her hus¬ 
band, Harry M. Hughes, occupied rooms in the home of Mrs. Ida \\ . 
Early, at 1922 Second Street, N. E., Washington, I). C. That during 
that period she became aware of the fact that Mrs. Ida W. 

68 Early and her husband, Claude C. Early were estranged from 
each other, be living in another part of the city and making 

frequent visits only to visit his son, Malcolm Early, a child of about 
six years, who lived with his mother, said Ida W. Early; that said 
Mrs. Early frequently called upon deponent relating her domestic 
troubles, repeating them many times; that during the visits of Mr. 
Early to said home, frequent discussions arose between the said 
Earlys, indicating quarrels and disputes; that said child, Malcolm 
Early, on such occasions, invariably coincided with his father and 
opposed his mother; that Mrs. Early was a woman of nervous tem¬ 
perament, highstrung, and irritable; that she was small and frail and 
frequently suffered attacks of hysteria and nervous frenzy, usually 
followed by illness; that she had little, if any, control over said Mal¬ 
colm; that, while she apparently and undoubtedly loved the child 
and endeavored to do all she could for him during his various attacks 
of illness, and suffered great anxiety when she feared he would not re¬ 
cover, she appeared to be incapable of managing him, and failed to 
gain control over the boy such as a parent should have over a child 
of that age; that, during outbursts of temper, said Mrs. Early on 
various occasions remarked that she wished her husband, said Claude 
C. Eariv, would take the child and keep him; that she would willingly 
give up said Malcolm to Mr. Early were not such surrender to result 
in a possible reduction of her monthly allowance which was at that 
time Seventy five Dollars per month; that during such outbursts of 
nervous rage on the part of said Airs. Early, she remarked to deponent 
on various occasions that things were Incoming unbearable, and were 
they to continue much longer she might as well be dead; that on 
nearly all occasions when the father visi'ed the home, quar- 

69 rels ensued, usually followed by hysteria on the part of Mrs. 
Eariv; that she would talk of her troubles incessantly, and dis¬ 
cuss them with said Malcolm; that the boy became unmanageable, 
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often beating bis mother and addressing her in abusive language; 
that the mother appeared too smali, too weak and too frail to control 
him; that, in the opinion of deponent, said Malcolm would be better 
under the care and control of his father, Claude C. Early, for the rea¬ 
son that he could control said Malcolm to a better advantage; that, 
while deponent entertains no preference whatever for either of the 
parties and is not in the least concerned as to the outcome of the 
divorce case pending between the said Ida W. Early and Claude C. 
Early, she firmly believes that, considering the interests of the child 
exclusively, said child should be under the care and guidance of his 
father. Further deponent savs not. 

EDNA M. HUGHES. 


Subscribed and sworn to before me this 23rd day of October, 1917. 
[seal.] ALVIN D. HERSCH, 

Notary Public, Wayne Co., Mich. 

My commission expires Nov. 7, 1917. 

Notarial Jurat No. 5316. 


State of Michigan, 

County of Wayne, ss: 

1, Milton Oakman, Clerk of the Circuit Court for the County of 
Wayne, which is a Court of Record, having a seal, 

Do hereby certify, that Alvin D. Hersch whose name is sub¬ 
scribed to the Jurat of the annexed instrument, and therein written, 
was at the time of taking such Jurat, a Notary Public in and for said 
County, duly commissioned and qualified, and duly authorized to 
take the same. And further, that I am well acquainted with 
70 the handwriting of such Notary Public, and verily believe 
that the signature to the said Jurat is genuine. 

In testimony whereof, 1 have hereunto set my hand and affixed 
the seal of said Court and Countv, at Detroit, this 23rd day of Oct. 
A. D. 1917. 

[seal.] MILTON OAKMAN, Clerk, 

By O. BINGHAM, 

Deputy Clerk. 

Final Decree. 

Filed June 29, 1918. 

**♦***.»» 

This cause came on to be heard at this term of the court, upon the 
pleadings; the testimony taken in open court, was argued by counsel, 
and considered by the court. 

It is, thereupon, this 29th day of June A. D. 1918, by the court, 
Adjudged, Ordered, and Decreed that the writ of ne exeat, heretofore 
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issued in this cause, he, and the same hereby is quashed, and the bond 
given in pursuance of said writ is hereby canceled. 

It is further Adjudged, Ordered, and Decreed that the plaintiff 
Ida W. Early be, and she hereby is granted a divorce “a mensa et 
thoro,” from the defendant Claude C. Early, and the said defendant 
is hereby ordered to pay her as alimony the sum of forty ($40.00) 
dollars per month, in two semi-monthly installments of twenty 
($20.00) dollars each. The first installment of twenty ($20.00) 
dollars to be paid upon the first day of July 1918, and a like in¬ 
stallment upon the 16th and 1st days of each and every month 
thereafter until the further order of the court. 

It is further Adjudged, Ordered, and Decreed that the 

71 infant child Malcolm B. Early, be placed in the Bell Home of 
Anacostia where he is to be maintained at the expense of the 

defendant, until the further order of the court, and where he is not 
to be visited by the plaintiff except upon the further order of this 
court. 

Tt is further ordered that the defendant shall pay to Matthew E. 
O’Brien attorney for the plaint iff the sum of fifty ($50.00) dollars 
in full for counsel fees. 

* It is further ordered, that the defendant shall pay the costs of this 
suit to be taxed by the clerk, and for which the plaintiff may have 
execution as at law. 

By the court. 

JENNINGS BAILEY, Justice. 

From that portion of the above decree beginning at the third para¬ 
graph the defendant Claude C. Early has appealed to the court of 
Appeals of the District of Columbia, and the penalty of the bond on 
appeal, if for costs only is hereby fixed at one hundred ($100.00) 
dollars, but if to act as a supersedeas at Seven hundred dollars. 

By the court. 

JENNINGS BAILEY, Justice. 
Memorandum. 

June 29, 1918.—Supersedeas Bond on Appeal approved and filed. 

72 Notice of Submission of Digest of Evidence. 

Filed August 13, 1918. 

******* 

To Mr. M. E. O’Brien, Attorney for Plaintiff: 

I herewith hand you copy of the digest of evidence in the above 
entitled cause, and notify you that I will on Tuesday the 13th day 
of August A. I). 1918, at the hour of ten o’clock A. M. submit the 
same to the Court for its signature. 

EDWARD L. GIES, 
Attorney for Defendant. 
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Service of copy of the above notice and digest of evidence in the 
above entitled cause, acknowledged this 2nd day of August A. D. 
1918. 

MATTHEW E. O’BRIEN, 

Attorney for Plaintiff. 

% 

Memorandum. 

August 13, 1918.—Digest of Evidence copies (2) submitted. 
Notice of Request to Ilaee Digest of Evidence Signed by Court. 

Filed August 21, 1918. 

* * * * * * . * 

To Mathew E. O’Brien, Attorney for Plaintiff. 

Dear Sir: This is to notify you that on Wednesday the 21st day 
of August A. D. 1918, at the hour of ten o’clock A. M., I will request 
Justice Bailey to sign the digest of evidence in the above entitled 
cause, which was submitted to the court and filed on the 13th day of 
August A. D. 1918. 

EDWARD L. GIES, 
Attorney for Defendant. 

73 Service of notice of the above entitled cause acknowledged 

this 17 dav of August A. D. 1918. 

MATTHEW E. O’BRIEN, 

Attorney for Plaintiff. 


Order Overruling Objections to Digest of Evidence. 

Filed October 30, 1918. 

***** * * 

Upon consideration of the objections of the plaintiff Ida Early, 
filed herein on the 23rd day of August 1918, to the digest of evidence 
prepared by the defendant, and appellant in the above entitled cause, 
for the purpose of hearing the case in the Court of Appeals of the 
^District of Columbia, 

It is this 30th day of October A. D. 1918, ordered that the first, 
second and third objections, be and the same, hereby are overruled. 

It is further ordered that the fourth and fifth objections are also 
overruled for the reason that they fail to state specifically and in 
detail the objectiona-1- matter complained of. 

By the Court. 


JENNINGS BAILEY, Justice. 
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Memorandum. 


October 30, 1918.—Statement of Evidence signed and filed, 
t Designation of Record. 

Filed November 8, 1918. 


The Clerk of the Court will include the following papers in the 
transcript of record for appeal of this cause to the Court of Appeals 
of the District of Columbia. 

1. Bill of complaint, filed Jan. 29/17. 

2. Rule as to custody of child issued Jan. 29/17. 

3. Petition of plaintiff for writ ne exeat filed Apl. 28/17. 

4. Order for ne exeat, Apl. 28/17.^ 

5. Writ ne exeat issued, Apl. 28/17. 

(>. Ans. of deft, to plaintiff’s bill, and exhibit thereto, May 4/17. 

7. Writ ne excat retd., deft, arrested and released on bond, May 

1/17. 

8. Decree of Justice Hitz, awarding custody of child to deft, and 
fixing amt. of alimony pending suit, May 15/17. 

9. Motion of deft, to amend order, filed Oct. 8/17. 

10. Petition of deft, for reduction of alimony and exhibit, Oct. 
15/17 and rule thereon. 

11. Ans. of pitff. filed Nov. 2/17. 

12. Petition of pltff. to increase alimony and for custody of child, 
filed Oct. 12/17, and rule thereon. 

13. Ans. of deft, and exhibits, filed Nov. 2/17. 

14. Affidavit of Edna M. Hughes, filed Nov. 2/17. 

15. Final decree entered June 29, 1918. 

16. Appeal noted and amt. of bond fixed, June 29, 1918. 
75 17. Memo.: Supersedeas bond, $700 with surety, approved 

and filed. 

18. Notice of submission by deft, on pltff.’s counsel of statement of 
evidence, service acknowledged Aug. 2, 1918; filed Aug. 13, 1918. 

19. Statement of evidence, copies (2) submitted and filed Aug. 

13, 1918. , a . # . 

20. Notice to plaintiff’s counsel of motion to have digest of evi¬ 

dence signed bv court August 21, 1918, service acknowledged Aug. 
17/18, filed Aug. 21/1918. 

21. Order overruling objections to digest of evidence entered Oct. 

30/18. ^ . . , _ 

22. Memo: Statement of evidence approved and signed by the 

court Oct. 30, 1918. 

23. Assignment of errors. 

24. This designation. 

LEVI H. DAVID, 
Attorney for Defendant. 
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Service of foregoing is hereby accepted this 7 day of Nov. 1918 

MATTHEW E. O’BRIEN, 

Attorney for Plaintiff. 

Assignment of Errors. 

Filed December 6, 1918. 

4 

******* 

Defendant Claude C. Early (appellant) assigns the following 
errors committed by the Supreme Court of the District of Columbia 
in this cause, namely: 

1. In admitting in evidence a certain letter of the defendant to 
the plaintiff, dated Toledo, Ohio, December 3, 1912. 

76 2. In admitting in evidence an anonymous letter dated 
Washington, D. C., June 22, 1917, beginning “Mrs. Earlie.” 

3. In permitting the plaintiff to testifv regarding the contents of 
a certain letter, called the “steamed letter” not produced, which plain¬ 
tiff testified was addressed to the defendant, received by her through 
the mail, and was signed by Miss Watson. 

4. In permitting the witness Mrs. Lena Murray to testify in behalf 
of the plaintiff, in rebuttal, in answer to the question as to the 
reputation of the plaintiff for peace and good order, “that she was 
very nice in the neighborhood”; and in overruling the motion of 
defendant’s counsel to strike out the said testimony of Mrs. Murrav. 

5. In holding and deciding that under the statutes of the District 
of Columbia, and the decisions of the Court of Appeals of said Dis¬ 
trict, the plaintiff was a competent witness in her own behalf. 

6. That, if the plaintiff is a competent witness, the court erred in 
holding that her testimony was sufficiently corroborated to justify 
a decree in her favor. 

7. In holding that the trial court had jurisdiction of the plaintiff’s 
alleged cause of action. 

8. In overruling the motion of the defendant, made at the con¬ 
clusion of all the evidence, to dismiss the case for lack of jurisdiction 
on the ground that the alleged cause of action occurred outside of the 
District of Columbia, and prior to the residence of the plaintiff 
therein, and that the plaintiff had not lived in said District for three 
years prior to the filing of her bill of complaint for the alleged cau«e 
of action occurred outside of the District of Columbia and prior to 
residence therein. 

9. In not holding that the court had no jurisdiction of this 

77 case under section 971 of the District Code. 

D . . J,°- Tn holding that the residence of the plaintiff at Mount 

Kainier, Maryland, was only a temporary residence. n 

t .J}- In dismissing the bill of complaint for failure of the plain, 
tilt to establish by a preponderance of testimony a legal residence in 
the District of Columbia. 

In overruling the motion of the defendant “to strike from the 
record all of the testimonv relating to all matters prior to Februarv 
1913, at which time all differences between the parties to the suit 
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were composed. They mutually condoned each other's acts, and at¬ 
tempted to start afresh and renewed co-habitation and that all mat¬ 
ters prior to the condonation should be stricken from the record/’ the 
court ruling as follows: “I will overrule the motion for the present. 
I will pass upon it, though, at the conclusion of the case. I simply 
reserve my action on that for the present”; and in not definitely 
ruling upon said motion except by the entering of the final decree. 

13. In entering a final decree based upon testimony relating to 
matters between the parties which were alleged to have occurred 
prior to February, 1913, which had been condoned. 

14. In entering so much of the final decree as grants the plaintiff 
a divorce “a mensa et tlioro” and in directing the defendant to pay 
alimony to the plaintiff. 

15. In refusing to admit in evidence the affidavit of Peter J. 
Hagan. 

lt>. In decreeing that the infant child of plaintiff and defendant 
he placed in the Bell Home of Anacostia where he is to be maintained 
at the expense of the defendant until the further order of the 
78 court, without any right in the father to visit or even see said 
infant. 

17. In deciding that the trial court had jurisdiction in this case to 
enter a final decree without providing for the right of the father, this 
defendant, to see his said child. 

18. In not dismissing the bill of complaint for failure of the plain¬ 
tiff to adduce sufficient evidence in support of the allegations of her 
bill. 

19. In not awarding permanent care and custody of the infant 
child of plaintiff and defendant, to this defendant. 

20. In not providing affirmatively by said decree that defendant 
shall have the right and privilege of visiting or seeing his infant 
son. 

21. In ordering defendant to pay counsel fees to plaintiff’s at- 
tornev, and in adjudging costs against defendant. 

LEVI H. DAVID, 

Attorney for Defendant. 


78 l /2 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
78, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel, herein filed, copy of which is 
made part of this transcript, in cause No. 34915 in Equity, wherein 
Ida W. Early is Plaintiff and Claude C. Early is Defendant, as the 
same remains upon the files and of record in said Court. 
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In testimony whereof, I hereunto subscribe my name and affix the 

. .. » •* 

[Seal Supreme Court of the District of Columbia.] 

JOHN R, YOUNG, Clerk . 

4 9 In t,le Supreme Court of the District of Columbia. 

Equity. No. 34915. 

Ida W. Early, Plaintiff, 
vs. 

Claude C. Early, Defendant. 

Be it remembered that this cause came on for hearing before Mr 

ihe 17°tl h' C y r°r * 16 S A UP n"io 1 < i 0Urt of tlle ,)istl ' ict of Columbia on 
the 1 < th day of June, A. D. 1018. 

namy a^follows- 6 f ' lmnt ' fl aS a " itness in her own behalf gave testi- 

1 orSUr "a* the plamhff m the case, and was married on July 8, 
1003, to the defendant Claude C. Early by Bishop Brent at the city 
of Manila in the Philippine Islands. That she lived in Manila for 
six years and came to Washington when the child Malcolm who is 
now ten years of age was only one year old, and with the exception 
of two years had resided in the District of Columbia, and was a 
resident of the District of Columbia at that time. That she and the 
defendant separated nearly three years ago. Prior to the separation 
they had lived at Mount Rainier, Md„ where she testified they went 
for the summer. That the child Malcolm was ill in the John- IIop- 
kins Hospital and expected to die, that the Doctors gave him up 
and said that they could not do much for him, and he was brought 
home to Mount Rainier That prior to this they had trouble but 
she had condoned it. She said that she went on a trip with the de¬ 
fendant to the Dakotas. That ho was called upon to go to some 
place in Utah, but that she did not go with him, and went to her 
sister s at Madison, Wisconsin, where she stayed four months when 
the defendant began to neglect her. That while she was at her 
sisters in Madison, W is., she received instructions from her husband 

J F ° rt a >;ne, Ind., in the summer of 1913, which she did. 
That Mr. Early did not join her for four months, he had his mail 
sent to I-ort \\ayne “C.eneral Delivery,” but the post office sent it to 

«n i » add / es ? - a V d that s , he °P ened some of Mr. Earlv’s mail, one 
»0 letter of which was a letter from a Miss Watson ‘ 

The plaintiff then testified that while she was at Fort 
" ayn \ s . h .® °P encd thr ee letters addressed to the defendant, which 
were exhibited to the court. One was signed by “Black Hand ” one 
hy,;' 11 Edna Watson, the writer of the third not'named ’ 

,, thereupon the plaintiff offered in evidence the letter signed by 
Edna Watson, whereupon counsel for the defendant interposed anil 
objected to the introduction of said letter in evidence on the grounds 
4—3233a 
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First. That there was no proof of the handwriting of the letter, 
or of its authenticity. 

Second. That it was a letter unidentified from a party who was 
not a party to the suit, and was in no way connected up with the 

defendant. * 

Third. That the letter came through the mail, addressed to the 
defendant, was taken from the mail by the plaintiff, had never been 
in possession of the defendant, who had never seen it, and did not 
know its contents. 

Fourth. That all matters of difference pro. and con. between the 
parties to the suit had been settled and any issue between the two 
of them arising from the letter had been condoned and settled by 
the renewal of co-habitation between the parties in the month of 
February 1913. The court overruled said objection of the defend¬ 
ant. and allowed the letter in evidence for the time being. To which 
ruling of the court, the defendant then and there duly excepted 
which said exception was allowed by the court. 

Witness resumed stating that she opened these letters, dhat she 
received a telegram from him that he would be in Tort Wayne in 
three days, and that nearly three weeks elapsed before he arrived. 
In the meantime she had opened these three letters. She met him 
at the station, but did not tell him then that she had opened the 
letters. That he was very angry when she told him after- 
81 wards that she had opened the letters and he went away to 
Toledo, and wrote from Toledo, Ohio a letter which was then 
produced, and which was ottered in evidence by counsel for the 
plaintiff. 

WTiereupon, counsel for the defendant interposed and objected 
on the ground that the letter referred to matters that were finally 
condoned by the renewal of co-habitation in February, 1913, and 
the bill of complaint in this cause dealt with the separation that took 
place in September 1915. The court overruled said objection of 
the defendant, and allowed the letter to he introduced in evidence. 
To which ruling of the court the defendant by his counsel then and 
there excepted, which exception was allowed by the court, and en¬ 
tered upon the minutes of the court. The letter was then read in 
evidence on the behalf of the plaintiff, which is in words and figures 
following to wit. The said letter marked “Plaintiff s Exhibit No. 1 
is hereto appended. The court then stated that it did not think 
there was any admission in this letter that the former letter was 
written to defendant and the objection to the admission of that 
letter should be sustained. 

The court said to counsel for plaintiff, “You may connect it up 
later on. You may use further testimony but at present I do not 
think that it is material;” 

While at Fort Wayne she discussed Miss Watson a good deal. 
She did not intend to let him know she had opened the letters but 
the child told him. Witness said that she told the defendant she 
felt badly over it and he wanted to know how she got the letters and 
that is what was discussed. Witness said she told the defendant that 
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she had opened his letters because she thought he was dead and that 
she had to open the letters to find out where he was. 

Q. Did you discuss these three letters you have here with your 
husband?” A. “I discussed all of them.” 

Q. “In that conversation what did he say?” A. “He de- 
82 nied everything. He said I had no business to open his let¬ 
ters. He said, ‘I want my mail. You have no business tak¬ 
ing my mail/ He wanted the letters from me. I said, No, indeed 
you won’t get these letters. I will get a divorce. That is mv 
right. She stated that the defendant simply denied it all, and he 
was just unconcerned. 

The court then asked if there was any proof of the handwritin <r 
of these letters. Counsel for the plaintiff admitted that there was 
none, whereby the court held that the letters were inadmissible. 
\V it ness then stated that after this letter episode, her husband went 
to Toledo and wrote the letter which is in evidence and that she next 
saw him at Marion, Ohio, and lived with him there three months. 

Q. “When the reconciliation was affected did vour husband 
change Ins occupation?” A. “Yes. He changed from the Indian 
Bureau to the Mutual Life. He resigned from the Indian Bureau 
here in W ashington and went into the life insurance company ” 
Witness stated that the defendant was in Ohio in the mutual life 
business and wrote very unkind letters to her, and then he sent the 
letter which has been offered in evidence. She stated that she 

among them a letter in Miss Wat¬ 
son s handwriting. She immediately went into the kitchen and 

steamed open the letter, read it over, then sealed it up and handed 
it to Mr. Early. 

Counsel for the defendant then objected to any mention of this 
letter as he had received no notice to produce it. 

The Court: “Is defendant here?” 

Mr. Gies: “He is here.” 

The Court: “He can make a search for it.” 

Counsel for the defendant then said, “I do not think it is proper, 
your Honor, to have her make a statement and proceed to give the 
contents of a letter without defendant being given an opportunity 
to have searched for such a letter. ‘ 

The Court: “I am perfectly willing to give the defendant a short 
time to search for it. 

83 Counsel for defendant: “This notice should have been 

mu Ved 3 advance of the case. It has taken counsel by sur- 
prise. The defendant states that he lias no recollection of such a 

let ES a ™ he °^ ht . t0 have an opportunity to investigate it.” 

I he Court: Omit that matter for the present and the defendant 
can look it up and see whether he has it.” 

The defendant stated that he did not remember anv such letter 
and does not remember it being handed him. The court then said 
that it would give the defendant a reasonable time to look for it. 

Witness then stated that after the reconciliation, the defendant 
came back from Toledo, Ohio, and then went to Marion, Ohio that 
she did everything for him. She gave him the money she had 
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saved up and was kindness personified to bin*. That he did not 
make good in the Mutual Life at Marion, Ohio, and came back to 
Washington and went into the Indian Bureau again, and she never 
upbraided him for being with women. W it ness further stated that 
while the defendant was trying to get a position, she took the rings 
off her fingers and borrowed him money on them, that the deiena- 
ant promised to give them back, hut she has never seen them W hen 
defendant said unkind things to her, she went out. 1 hat the child 
was then taken ill and sent to the John Hopkins Hospital lhe 
child was there eight months, and was at death’s door; and the de¬ 
fendant was so cruel to her, he would not even sit with her in the 
car going over to Baltimore. He was abusive to her. lie would 
not stav home and she had no one to comfort her. That he ne\er 
consulted her about anything. He never asked her advice in re¬ 
gard to any matter. He did everything in his own way. The child 
was then brought hack home and was only there a short time until 
the defendant came home and said, “Well, I have decided to leave 
you. I do not like married life. I am a mormon at heart. 
84 I do not want to live with you anyway. 1 want to have my 
freedom. W itness said never a word. AY it ness then said 
she at this time, told him about the letter she had steamed open, 
about Miss Watson, and about his ways. Then he went away and 
stayed two weeks with a woman in Cherrydale. That she went to 
the Internal Revenue Bureau to inquire of Mr. Early. After two 
weeks Mr. Early came to the house and said, “l want you to go and 
see my attorney Dudley in regard to signing separation papers. 
Witness said never a word. She left the child with him and w’ent 
down to see attorney Dudley. r l hat alter that she did not li\e with 
her husband any more. That the defendant left her with a little 
hit of money, no wood or anything. That she had to go out in the 
neighborhood and gather wood ami everything. There w r as noth¬ 
ing given her. That the child was a cripple, was sick and crying 
for liis father. In the winter she secured a house in Washington 
and brought the child in and took roomers. That Mr. Early would 
come u]> to the house and make them miserable. Previous to the 
defendant leaving her, she had been kindness personified. She 
never answered him. When he said an unkind w’ord she went into 
another room and prayed to God to help her to bear it. “And then 
when he left me I did not have to take anything from him, did I?” 


The Court: State the facts. 

Q. After you separated then he did make some provision for you? , 
A. Yes, he saw that Mr. Dudley would not let me sign the paper 
and he said he would give me $75.00 per month. He gave me 
$75.00 but took $10.00 out the first month, $5.00 the next, $15.00 
the next, and I never knew what I had. YYhtness said she then 
broke down from overwork and housekeeping and was quite ill. 

Q. And while you w T ere ill what happened? A. Then Mr. Early 
came to me and said, “You are ill, and I will take the boy and keep 
him until you recover. Witness stated that she told the de- 
85 fendant she was ill and the Doctors had ordered, her aw r av 
from Washington. The defendant now said, “Al- right, I 
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will lake him and be kind to him and give him right back to von ” 
bhe then stated that the defendant asked her for the furniture but 
^he refused unless be would sign a written agreement to give it back 
to her and she did not give him the furniture. 

x. r, t,iat w,iat ' happened? (in reference to support). A After 
that he did not support me. He did not give me a sou marquee and 
d d not have anything to live on. After he stopped giving her 
anything witness had to move her furniture and the defendant had ■> 
writ made and seized the furniture as soon as it left the house That 
she knew her husband s handwriting, and stated that a letter handed 
to her was in her husband’s handwriting. That it was a disguised 
handwriting and an anonymous leter. Counsel for the defendant 
hen objected to the introduction of the letter as there was no signa- 
tuie and the handwriting was not identified in any way, but the court 

ZZ'l , the i ^ >J0Ct,0n tow hich ruling of the court Counsel foMhe 
defendant noted an exception which was allowed by the Court Upon 
cross-examination witness said that she went to' Fort AVayne and 
from there to some place in Ohio and renewed co-habitation with Mr 

rtm' tT°' n'° 1 . lve ' , t . llcro during February, March and April, 
m It' n'"- !' oro ."' 0h J° sl '° oame hack to Washington and went 
to Mount Rainier, Md when the child was taken ill, “and we went 
there for the summer.” That the defendant went hack into the In¬ 
dian Bureau and was accredited to the state of Arizona in the govern- 
ment service That Mount Rainier is in the state of Maryland. 

T n iv°.i " c " loro 111 tlle la, *er part of May 1015. 

Q. I id you take all of your furniture with you? A. Of course 
you could not go unless you took something with you. 

0- ion did not leave anything in Washington? A. I do not rc- 
member. 

<S(> i <>U , not retain any house or residence of any kind? 

A. We never had a home, 

% Wh ? n .y. ou YY?nt . t0 Mou,lt Rainier Md., you did not retain any 
lmvfan 0 1,1 * GoIu,nbia? A - **<>, because we did not 

Witness stated she was present in Mr. Hagan’s office in Mount 
Banner, Md., but could not recall whether a lease was signed or not. 

t*.' Did you not insist upon the lease being signed for a vear and 
was not the lease signed with the privilege of renewal at Mount Rai¬ 
nier, Md.? A. Now I cannot recall all that. You are asking ques¬ 
tions about what Mr. Early attended to and he told me it was none of 
my business, and I went out. She stated that she intended to live 
with the defendant at Mount Rainier, but did not know he was leas¬ 
ing for more than the summer. “We went out for the child’s health 

Rainier^Md 1 ’^’ b< ' CaUe 1 never had an - v intention of living at Mount 

Q. Did not Mr. Early go there with the intention of living perma¬ 
nently at Mount Rainier, Md.? A. I do not know what he was 
thinking. 

Witness stated that she stayed at Mount Rainer, Md. during the 

?f V ’ Jun f’ Ju , ly > August ’ September, and came in on 
the fnvt of October and took a house at Todd and Second Streets, 
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Nor beast, Washington, 1). 0. That she separated from the defend¬ 
ant in September 1*015 before the child’s birthday which came on the 
22nd of the month. That she stayed in Mount Rainier, Md. a month 
after that and it may have been the first of November 1915 that she 
moved in. That Mr. Early went out into Maryland and would not 
come in to have the papers in the suit served, and stayed out there 
and would not support her, and prior to the filing of the suit she 
had gone to visit the child which was in Mr. Karly s custody at Mrs. 

S'all Smith’s house at Bethesda, Md. 

87 Q. What evidence did you have that he was going to leave 

the District of Columbia, further than that he was living at 
Bethesda at this time. A. lie never answered any communication 
mv attorney sent to him, and he kept away from the Internal Reve¬ 
nue office. * * * He promised to take the child and support me 

and when he got the child he would not support me. He tried to 
seize my furniture and take everything I had, and the reason he went 
out to Maryland was to take my furniture and keep it there so nobodv 
could get hold of it again. Witness was then shown a hat and asked 
if she had seen it l>efore. Witness said, “Yes/’ that she had seen the 
hat. That after the defendant left her “He came up to me dressed 
up in the most stylish suit of clothes, and silk shirts and elegant hats, 
and me with nothing. I had to gather wood in the neighborhood.^ 
He said, ‘Oh. you dear, sweet thing.’ I said, “Don’t you insult me, 
and I took this off and took the scissors and cut it, * m * * and T 

said, “You will never say to me, ‘You dear, sweet thing.’ I said, 
“T was kind to you previous to your leaving, but I do not have to put 
up with one thing after vou left.” Witness denied that she tore the 
hat with her hands but said she went into the kitchen and got the 
scissors in the most quiet manner. \\ itness denied that she had made 
threats ’to shoot Mr. Earlv or to shoot him during the progress of the 
trial. That she had never beaten him with broomsticks, but bad been 
too kind to him, too namby pambv. She denied that she had ever 
struck him with her fists or scratched his face and denied that she 
had assaulted him and scratched his face on the day he left. 

Q. His face was scratched. A. Well, by some other woman; 
maybe by that woman in Cherrydale. JSlie may have done it, but I 
did not do it. She denied that after the reconciliation she kept con¬ 
stantly before him the accusation about the W atson girl and that she 
never mentioned it. That she did not remind him of it at breakfast, 
at dinner, at supper and all the time. “I never mentioned it 

88 and he complimented me on it.” 

Q. What money did he leave with you in September? A. 

He left, I cannot recall—$7.00 or $8.00. 


Witness was then shown a receipt dated September 15, 1915, for 
$20.00 bearing her signature which the witness admitted being de¬ 
fendant’s exhibit No. 1. The receipt is in words and figures follow¬ 
ing to wit: 
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June 18, 1918. 

Washington, I). C., Sept. 17, 1915. 

Received from C. C. Early, for the support and maintenance of 
myself and son Malcolm, amounts in cash, as follows: 

$20.00 (Twenty Dollars) — 


Sept. 16th. $5.00 

Sept. 17th. 15.00 


Total . $20.00 

(Signed) IDA W. EARLY. 


She was then shown two other receipts hearing her signature for 
$37.50 each, being the defendant’s exhibits No-. 2 and 3, which were 
in words and figures following to wit: 

June 18, T8. 

Mt. Rainier, Md., (5) Oct. 1, 1915. 

Received from Claude C. Early for maintenance of Ida W. Early 
and Malcolm Early for the ensuing half month Forty Dollars $40.00. 

(Signed) ‘ " IDA W. EARLY. 

Washington, D. C., Oct. 31, 1915. 

Received of Claude C. Early for the maintenance of myself and son 
Malcolm Thirty-seven and 50/100 Dollars $37.50 for the first half of 
November 1915. 

(Signed) IDA W. EARLY. 

89 Mount Rainier, Md., Oct. 15, 1915. 

Received from Claude C. Early Thirty-seven and 50/100 Dollars 
($37.50) for the maintenance of myself (Ida W. Early) and my son 
Malcolm Early, for the half month following Oct. 15, 1915. 

(Signed) IDA W. EARLY. 

Q. What was the necessity for your going to gather wood at Mount 
Rainier if he left you that money? A. That is when he went to 
Virginia. 

Q. When did you have to go around and hunt for wood at Mount 
Rainier, Md.? A. When he left me. 

Witness stated that she moved to Washington in October or Novem¬ 
ber, 1915, and brought all her furniture with her. 

Q. When did you first form the intention of moving to Wash¬ 
ington? A. When Mr. Early left me. 

Q. After refreshing your recollection, do you still say the lease 
was a temporary one? A. I told you I did not know what Mr. 
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Early did. Ilo ordered me out. She said that she got $75.00 per 
month from her husband hut after she took roomers the defendant 
drew out $10.00 the first month and $5.00 the next. Witness denied 
that she said to anybody that she only wanted the child so she could 
get money out of the defendant or that she said if she lost the child 
she would not get any money. That I)r. Stromberger was called 
in when they were living at Whittington’s in Washington. She 
denied that she discussed her family troubles with the child or that 
she had hysterics. That she had several brothers but none of them 
had ever visited her at 105 Rhode Island Avenue, Northwest, or at 
any other place in Washington, 1). C. That none of her 
00 brothers had ever been in Washington. That there was 
never a gentleman called to see her. That a man never 
crossed her thresh/mid at anv time only on business. That she never 
drank anything with any man. That she was employed at Shannon 
A Luch’s and started in at $45.00 per month doing clerical work and 
typewriting. That she had been studying stenography all winter 
at Straver’s Business School and intended to take the Civil Service 
examination. 

Q. When you filed this suit you had a bank account did you not? 

A. I had some money in the bank when I had sold my jewelry 
end things, and Mr. Early accused me of having $800.00 in the 
bank and I had about $80.00 in the bank at 10th and Pennsylvania 
Avenue. Northwest. 

Q. How much did you have in the bank at the time you filed 
this suit? —.1 think around $75.00 or $80.00. 

Witness was shown an affidavit filed January 29, ‘1917, which 
she admitted bother signature. The affidavit was then read in 
evidence and was as follows: 

'Affidavit in Formas Pauperis. 

District of Columbia, ss : 

Ida W. Early, being first duly sworn, does on oath depose and 
state, that she is a citizen of the United States and a resident of the 
District of Columbia, and the plaintiff in the above-entitled cause: 
that she is the wife of the defendant; that her husband has refused 
to give her any funds in excess of the amount barely sufficient for 
the support of herself and minor child; that she has just and legal 
grounds for filing a bill in equity against her husband praying for 
a limited divorce, alimony, and counsel fees, and that she is entirely 
without funds and that she is unable to advance money for the costs 
or give security for the same. 

That she asks leave of the Court to file her bill in forma? 
91 pauperis without prepayment of costs either to clerk or mar¬ 
shal, and that docket fees and other costs might be charged 
against the defendant. 

(Signed) IDA W. EARLY, Plaintiff. 
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Subscribed and sworn to before me this 20th day of January, A 
IX, 1917. 

' W. HAYDEN COLLINS, 

Notary Public, I). C. 


Q. Is that (tlie aflidavit) true or is it true that you had $80.00 
in tlie bank? A. I had $80.00 in the bank. 

Q. A on knew what you had. A. Yes, but that did not have any¬ 
thing to do with Mr. Brashears. 

Q. Did you not know that aflidavit was false when you made it? 
A Of course, it was not false, because I was not getting any sup¬ 
port from my husband. 

Q. Aou say you were entirely without funds. A. Was anything 
coining in? Was not the rent due? Did 1 not have to go down and 
get the money to pay my rent? 

Q. But you say in the bill lie was paying $75.00 per month. A. 
lie was not paying me a sou marquee when I filed the suit. 

Q. You say he paid you $40.00 in January in your bill. A. When 
I filed that suit, he was not paying me a penny. 

I be witness denied that the defendant paid her $61.50 during 
f lie month of January 1917 prior to the filing of the suit. 

it ness stated that the defendant had come around to see the 
child in the most pleasant manner a number of times. 

Q. Have you ever, when he came back to see the child, asked 
him to come back and liye with you? A. Me ask him to come back 
when he left me? 


Q. Yes. A. I guess not. 

92 Q. You are not that kind of a woman? A. T would not 

stoop to any man. 

Q. You would not. live with him and you did not ask him to live 
with you? A. Mould you want a woman to ask a man to come 
back that had left you twice? 

M it ness testified that the defendant took dinner with her at the 
l odd Place, lhat she was kindness personified to him, but denied 
that she had taken the contents of a vial with skull and cross bones 
on it and put it in some spinach that the defendant was to eat, and 
denied that the little boy had called the defendant’s attention to it 
at the time. 


Q. After you w T ere at Mr. Dudley’s office vou were willing to let 
him live at Cherrvdale and get $75.00 per month? A. Of'course 
w r hen a w oman is throw n on the street. 

Q. You would rather have the $75.00 than vour husband? A. 
No, I was very fond of my husband. 

^_jw did you not come back to him? A. I w’ould not stoop. 

(2) \\ hereupon Mrs. Rebecca L. Whittington was produced 
a? witness in behalf of the plaintiff and testified that Mrs. Earlv 
li\ed at her house. That while there the defendant came on Sundays 
and sometimes on holidays to see Malcolm and when he w T as there she 
heard the loud talking and the fussing. She did not know’ exactly 
what the defendant said to the plaintiff. She did not go into the 
loom and co.uld not recall any w’ords exactly. a I know 7 he told her 
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to shut ii|) her mouth and told Malcolm to tell her to shut up her 
big mouth and told Malcolm not to love her and not to kiss her.’’ 

On cross-examination the witness stated that she was in her din¬ 
ing room at dinner when she heard Mr. Early tell Malcolm in Mrs. 
Early s room not to kiss his mother.- That she was going to the 
bathroom upstairs when she heard Mr. Early tell Malcolm to tell 
his mother to shut up. 

93 (3) Whereupon Miss Daisy 1. Whittington was produced 
as a witness on behalf of the plaintiff and testified that she 

was the daughter of the previous witness.* That she knew the plain¬ 
tiff and the defendant when he was coming to her house about two 
years ago. That she could not repeat anything she heard the defend¬ 
ant say. That after he came up there, there was an awful lot of 
excitement in the room and that it sounded just like fussing, and 
one Saturday evening he walked in and grabbed a rug off the floor 
and put it in his suitcase. Witness did not know what the matter 
was but the plaintiff was going on like ?/he was crazy. 

On cross-examination witness said that she did not see the defend¬ 
ant take the rug, but the plaintiff had told witness that the defend¬ 
ant had put it in his suitcase. 

(4) Whereupon Miss Saraii C. Schuckers was produced as a 
witness in behalf of the plaintiff and testified that she was reference 
clerk in the mail room of the Tied Cross, and knew the plaintiff as 
a friend and also the child. That she saw them about once or twice 
a week and observed plaintiff’s conduct toward the child which was 
that of a conscientious and devoted mother. 

On cross-examination witness said that she had visited the plain¬ 
tiff at her home about a half a dozen times making calls of less than 
an hour and that all she knew of her treatment of the child was what 
she saw on those visits, and when she would see her at church with 
the child. 

Whereupon the plaintiff rested. 

94 AVhereupon the defendant, Claude C. Early called as a 
witness in his behalf, Dr. Henry II. Stromberger who testified 

that he was and had been a practicing physician for twenty years in 
the city of Washington and knew both plaintiff and defendant. That 
he was called on in the latter part of the month of December 1916, 
to attend the child Malcolm who had not at that time entirely re¬ 
covered from an attack of chorea, which is St. Vitus’ dance. There 
was also paralysis of the right side, of the arms and legs, showing 
evidence that there had been hemichorea which had not cleared up 
entirely. That this affliction made the child excitable, neurasthenic, 
undernourished and very impressionable, and created a hesitating or 
stuttering form of speech, sometimes incoherent and excitable. The 
child was then seven or eight years old. He was in the custody of 
his mother after he had been brought back from the John Hopkins 
Hospital. He advised them to take the child into the country which 
the father did. That he observed the treatment of the child by 
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Mrs. Early. Tier excitable temperament interfered considerably with 
the child’s welfare. She did not keep a number of appointments at 
his office for the treatment of the child and was not faithful in ad¬ 
ministering the medicine, and differed with him at times as to the 
efficacy of the medicine and sometimes thought that she should not 
give it. Witness at that time recommended that the child be taken 
to a different environment and given the benefit of the country air, 
and a change of custody, and recommended that some one else should 
have charge of the child. That Mrs. Early complained of overwork 
and the care of the child was getting to he too much for her, and 
witness recommended that she go home to her folks and take a long 
rest and let some one else take care of the child. That her treatment 
of the child had a bad effect upon him. She talked with the child 
as though he was a full grown man and did not consider the child’s 
age. This reacted upon the child’s nervous system considerably. 

The child while not fully understanding what she told him, 
95 realized that something dreadful was wrong and he would be 
excitable and hysterical. 

Q. What effect did this treatment of hers and this discussion of 
family affairs with the child have on the child? A. Very bad. That 
this advice in regard to a change in the custody of the child and 
treatment was given to Mrs. Early. That he explained somewhat, 
showing her the reasons for it, and urged upon her and suggested 
that the child be taken away into the country and someone else have 
charge of it. Since then the father has had the child. When the 
father undertook his custody the child was undernourished and ex¬ 
citable, dragging the right foot and incoherent at times from excite¬ 
ment, For example, he would start to tell you something and be¬ 
fore he could finish it, he would jumble his words together and you 

would not know what he was talking about, hut would have to check 
him. 


Q. Did you notice any improvement in his condition after his 
father took him into the country? A. Very much so. 

Q, When last did you see the boy? A. About ten da vs ago. 

Q What was his general condition at that time? A. Splendid. 

Q. How did his nervous condition appear to be? A. The boy is 
not quite well yet, and it is going to take several years, until after 
puberty, but he is very much improved. He has gone from 40 
pounds to practically an overweight. .Now he weighs 90 pounds. 

. Q* ^ hat effect do you think a change of his environment at this 
time would have on him? A. It would have a bad one. 

Q. What effect would it have if he was given into the custody of 
his mother at this time ? A. I would not recommend it. 

_ 1 $;, How does the father treat the child and what is the 

Jf> child s treatment of the father? A. Unusually, remarkablv 
well, for a man. 

Q. How is the child’s nervous temperament when he is with the 
father? A. Very much better. His father is a cool and unexcitable 
person, and it has a good effect on the psychology of this boy. The 

i as ? V( ; r y confidence in his father and seems to he a different 
child entirely. 
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Q. Have you heard the child express himself us to who he would 
rather he with at any time? A. Oh yes, a number of times. 

Q. What is his expression? A. lie prefers to be with his father. 

Q. What effect would frequent visits of Mrs. Eearly, in the child’s 
present condition, have upon the return to health and a normal 
nervous condition? A. If Mrs. Early would remain calm and not 
go into all these troubles with the child and visit him motherly, I 
cannot see that it would have any had effect, but if she continues in 
the way she has hecn and as the hoy tells me she has, 1 think it 
would he very had for him, and it would reopen the whole thing. 

The witness based his opinion upon what the boy told him and 
said that he thought it would be better if the mother would discon¬ 
tinue her visits altogether for a time until the boy became thoroughly 
well. That the child regards her visits with apprehension. 

Q. What does he apprehend. Has he told you? A. He told me 
his mother excited him and threatened him, and one time threatened 
to burn the house down, and for several nights after that he was ex¬ 
cited over that, thinking someone was coming. He would hear slight 
noises out near the window and he thought it was she; and one time 
he thought he would jump out of the window and run away for 
fear the house would be burned down. This occurred about a year 
ago when they were living at Riverdale, in the state of 
97 Maryland. 

On cross-examination witness stated that at the time he 
advised the change for the child, Mr. and Mrs. Early were not living 
together. That she missed several appointments at his office while 
the child was coming there for electrical treatment. He advised the 
change in the environment of the child on account of Mrs. Early’s 
mental condition, and the child, after his recommendation, went to 
the country. 

Q. The child would have improved in two or three years in that 
time if he got proper care and treatment, no matter whose custody 
he was in, would he not? A. It would be a big factor in the per¬ 
sonality of the person in charge of him; that would be a factor. 

Witness further testified that he thought the visits of Mrs. Early 
would injure the child and he based his opinion on what the patient 
told him. The child was a very impressionable one, and the witness 
personally heard the mother discussing her troubles with the boy 
as though he were a man. On one occasion at 105 Rhode Island 
Avenue, when he went to visit the child, Mrs. Early went into Mr. 
Early’s past life, talking to him and to the child both and appealing 
to the child for corroboration. That after he cautioned Mrs. Earlv 

•i 

not to do so, he heard her again, both at her home and at his office. 
That Mrs. Early brought the child to the office and he visited the 
home three or four times. 

(2) Whereupon Miss Jane Locker was called as a witness on 
behalf of the defendant and testified as follows: 

That she had made an affidavit which was read at a previous hear¬ 
ing in this ease and that she saw Mrs. Early after that and Mrs. Early 
thought that witness had testified against her character, but she said 
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she had only testified as to her physical condition which she happened 
to know about at the time Malcolm was sent to the country. Mrs. 
Early told her that she had entered suit against Mr. Early and wit- 
ness told her that she thought it would have been better to 
d8 have waited until the child was better and asked her if she 
could not withdraw it, but Mrs. Early did not seem to think 
she could. The child was at that time in the country. She had 
observed the condition of the child when he was living with Mrs 
Early and he was very sick at the time just as I)r. Stromberger had 
testified. That she called to see Mrs. Early on one occasion prior to 
the filing of the suit and at that time Malcolm was in a very pitiable 
condition. He seemed to be very nervous and while I was in the 
room he jumped up and took hold of the gas fixture. He seemed 
to be very nervous. Mrs. Early was in a very nervous condition, and 
said to witness, “You see how it is with Malcolm. You see how it is.” 
It was just a pitiable condition of Mrs. Early’s mind. Mrs. Earlv 
stated that she was nervous and almost crazy. 

Q. What did she say about whether she had any control over the 
boy or not, or did she say anything of the kind? A. She might 
have. I here could no one control Malcom at that time; the con¬ 
dition he was in no one could control him. 

On cross-examination witness said that the affidavit filed in the 
case was the only legal statement she had made of the matter. Wit¬ 
ness further stated that when she visited Mrs. Early and the child 
at the time of the gas fixture affair Mrs. Early was almost crazy and 
so was Malcolm. They were both in a pitiable condition. ‘ Mrs. 
Early also said that if it was for the child’s good to go with the 
father until she got well she would consent to it. That she did not 

know anything about Mrs. Early’s character but she always seemed 
to be a lady. J 


" -JV thereupon Mrs Doran on behalf of the defendant tes- 
• * e< ? hved at Falls Church, Va., and became ac¬ 

quainted with Mr. Early on the 29th of July, 1917, when he was 
hunting for a house to rent. The boy was in his custody at the 
time and boarded with her. She observed the father’s treatment of 
the child and that it was kindness itself, and that the boy treated 
his father with the greatest respect and kindness, and that Mr. 
Early took the very best of care of him. That the boy was very 
nervous when he came tq her house and was still nervous when he 
left. That he never said anything about his mother and never 
mentioned the subject except once. There was a funeral one day 
and she said to Malcolm it was the funeral of a mother. Malcolm 
wanted to know if she was a good mother and witness said all moth¬ 
ers are good, and Malcolm said, “No, they are not all good.” That 
"P n ® V( T ex pressed a desire to see or be with his mother. That 
Mr. Early had perfect control over the child and left nothing un¬ 
done to promote the child’s welfare and happiness. That as far 
as she knew and her observation went, Mr. Early was a suitable 
person to care for the child. 

. 0n cross-examination witness stated that Mr. Early came to her 
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house oil the third or fourth of August and stayed the month of 
August. That he was away all day and returned home at six o’clock. 
That the child retired about eight or half-past. That Mr. Early 
was home on Sundays and that both he and the child went away 
on Sundays. That while he was there Air. Early was kind to the 
boy. That she had never seen Mrs. Early until she came to the 

%J 


court. . 

( l . The boy did not discuss his mother at all? A. Only once. 
I said something about my little boy. I said, “You wish you had 
ci mother, don't you? lie said und then he came a day 

or two afterwards and he said, “You think my mother is dead? 
and I said, “Yes,” and he said, “Well, she is not/ 


100 (4) Whereupon Mrs. Elizabeth Heaton was called as a 

witness in behalf of the defendant and testified that she be¬ 
came acquainted with Mr. Early when he moved into the house 
next door to her at Alta A ista, Aid., which was about February 1, 
1917. That she had all the opportunity that a near neighbor in 
the country could have to observe Air. Early’s care and treatment 
of his child. The child was in her home nearly every day and in 
the yard playing around, and Air. Early was in her home a number 
of times just like a neighbor. That she never knew a parent, either 
father or mother that seemed to her to l>e any more devoted to a child 
than Air. Early was to Alalcolm, and Malcolm responded thoroughly. 
He seemed to think his father was almost perfect, and from her ob¬ 
servation of Air. Early she thought he was a suitable person to have 
the care and custody of the hoy. That she last saw the hoy when 
they left Alta Vista, Aid. She did not remember the date. AVhen 
the hoy came there his condition was really very serious hut when 
he left it was very much improved. That during the time he was 
there his father kept him clean. She never saw the child dirty or 
ragged. He was always dressed as well as other children, always 
looked clean, his hands and face clean, his hair combed and she 
never saw him dirty. 

On cross-examination, the witness stated that Air. Early lived at 
Alta Avista, Aid. in a house of his own and had a housekeeper. That 
he had at least two housekeepers, perhaps more. She did not know. 
That his house was as near to hers as across the street. That Mr. 
Early stayed there about four months. That he brought his work 
to the house and did days of work at home to he with the boy. 


(5) Whereupon Alexander II. AVilliams was called in behalf 
of the defendant and testified that he lived during the period from 
October 1915 to Alav 1, 1916 at 152 Todd Place, Northeast, and 
that Airs. Early lived on the corner of Second and Todd Place, 
101 about three-quarters of a block away, and that Malcolm was 
living there with her. That one evening witness found his 
own little boy under the porch of the Early house with Malcolm. 
Witness asked what he was doing and he said he was playing with 
Malcolm because Mrs. Early was not at home, and Malcolm could 
not get in. That the day was drizzly and cold and they had gotten 
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d it ion "ti^h! 1 f °!' l; r . otection -, That l,e observed Maleohn’s con- 
rtmon lhat Ins clothing was badly torn and his clothes did not, 

seen, to be mended. That he hoard Mrs. Early sav to hL wlfe that 
" ' lot any control over the child at all. That he did 
t see Mrs. Early but heard the remark which was made bv Mrs 

wknL 1 " ° COm ' CrSati0n " ith his " ife - front of the house of 

de?tLl C10 Tieo a i , , ,in!lti0 n ! T' t,leSS statcd thut Malcolm seemed ne¬ 
glected. That Ins recollection was that it was a drizzly dav rather 

cool and the boys could not be comfortable under the porch’ That 

(6) Whereupon Mis. Martha Fansler was called as a witness 
or defendant and testified as follows' 

lhat she lived at Alta Vista, Md, where she had lived for nine 

S m™ S v 'Vy k t u°". n Mr \? ar ‘>’ f ? r a number of years and 
ivf i 1 nat the house Mr. Early lived in at Alta Vi«tn 

¥ d ’ f "Jf about a 1,aIf « block away. That so far as she observed 
e fathers treatment of the child was kind. That the boy seemed 
to think a great deal of his father, and when she saw the U U 

^enlie^eftAHa'vkH f" d clo,hcd - , That his physical condition 
his condition who,i he c'uT,Tom’there ' ,mpr ° VCd ^ C ° mpared " ith 
On cross-examination the witness stated that when Mrs Eirlv 
Mcnt to see the child she seemed to be fond of him and that she hail 
never seen him when they were living together. 

102 at Nrs. Ella Minte testified that she lived 

with Mrs Farlv it'ilw." i'" ‘‘"'^'I'ast That she became acquainted 
i Mi.. l.arlji at the time she moved next door to witness That 

she became acquainted with Mr. Early about the same time' Tha 
she observed Mr. Earlys treatment of the child and the child’s 1 de¬ 
portment towards him. That they were very affectionate 
one another and he was very good to Malcolm. That she had a 
sister rooming at Mrs. Early’s house and was in and out all the 

That i V ° ry n ay AIrs - |,:arl >' talked about Mr. Early. 

I hat she had heard her talking to book-agents about him, and she 

told one man she was not living with him. That Mrs Farlv did 

not have control over the child. That she haf heard the child 

crying and that she could hear it in her house. That the boy told 

Tln 'w'rs' 8 r’V’Tm f<>d nght ? nd had bad nervous spells at times, 
at Mrs Early told witness she was receiving $75.00 per month 

from her husband and that she could not get along with that That 

?,! d S u e C °V d not contro1 the child and witness told her 
to let the father have him and she said “then her allowance would 
stop after the father got the child.” e would 

Witness stated that she had given the child food. That Mrs 

f ar iu 7“, out a , few tlmes and 'eft some bread and milk with her 

witliTer!° m 81 UnCh tlm< “’ but she let Mnlcolm eat at the table 
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On cross-examination witness stated that Mrs. Early just left dry 
bread and a pint of milk with her and she thought that was not 
enough for the child and she let the child sit at the table and eat 
with her. Witness stated that she was a kind mother and tried 
to do what she could and the hoy was in a highly nervous state. 

o You do not know what the occasion was when you heard him 
erv and what caused it? A. Sometimes lie would not come in for . 
his lunch and he would holler and beat his mother and the likes, 
and he would do the same thing indoors. My sister lived 
103 upstairs, and I have many times heard him cry and fuss and 
say that he did not want to eat. He wanted his lunch at 
lunch time and sometimes he did not get his lunch at the regular 
time. Mrs. Early was not sick. She was nervous at times but 
she had no control over the boy and I thought it was better for him 

to be with his father and advised that. . , 1 ■> 

() What did she say, if the father took the boy that he would 
stop her allowance? A. She said she would not get her allowance. 

1 do not know whether she said he would stop it. She said sue 
would not get her allowance if she gave Malcolm up. 

She said if she had any means of making a living she would not / 

mind. _ 0 A v 

Q,. Not having her allowance cut oil r A. 1 es, sir. 

(S) Whereupon Mrs. John L. Knopf was called as a witness for 

the defendant and testified as follows. 

That *he lived at 1020 Jefferson St. Northeast, and became ac¬ 
quainted with Mr. Early when he came to her house for a room for 
himself and son. That during that time she observed the treatment 
of tiic child by the father and the child’s treatment of the father. 
That the father was good to the child and the child seemed to be 
very fond of his father. That the father tried to have the very best 
control That the boy was nervous at that time but was getting 
alono verv nicely. That she never saw Mrs. Early until she came 
to the court. That the boy did not seem to want to have lus mother 
with him. That Mr. Early did all lie could for the health and wel¬ 
fare of the child and was very solicitous about him and w’as very 
devoted to him. He was always with him and the first thing he 
would say was, “Malcolm, have you been a good boy, and when he 
went away he would tell him to he a good boy and mind Mrs. 

104 Knopp. . .. , « ■* i t' i 

On cross-examination witness stated that Mr. Eaily came 

to her house in July 1917, and stayed there about four weeks. That 

she never saw Mi's. Early until she came to court. That the reason 

she said that Malcolm did not want to go to his mother was that 

one day she had a conversation about a neighbor who had lived at 

Mount Rainier. Md., and had lived next door, and he said to this 

neighbor, “You know my mother?” He said, “I don’t want to live 

"'q. That is all he said? A. No, he got up, and said quite a little 
at different times, just those remarks. 
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(8) Whereupon the defendant read in evidence the deposition of 
Mrs. Fanny A. Reed, a resident of Bon Air, Virginia, whose deposi¬ 
tion had been taken de bene esse on the sixth day of April, 1918. 

The witness testified as follows: • 

That she had known Mr. Early for about five years, had become 
acquainted with him in the Indian Division of the Auditor’s office. 
About the 15th of September, 1915, she was living at Bon Air, Vir¬ 
ginia, and about six-thirty or seven P. M. that day Mr. Early came 
to her house. That his face was scratched and his eye was black and 
blue. That his face was scratched on the cheek somewhere near the 
nose. That they looked like scratches of some kind, two or three of 
them. That Mr. Early came to her house at that time to get board 
out there in the country where he could have quiet. That he was in 
a very nervous condition. That this nervous condition continued 
for several days, and that he stayed at her house for about a month. 
V T hen Mr. Early first came there he was very pale, did not seem to 
have much of an appetite and did not eat much. That prior to that 
his condition of health seemed to be quite good. He seemed to be 
very well and rugged and very well in his appearance and that his 
condition in the office was much better and his appearance 
195 was very different from what it was upon the day he came to 
her house. V T hen he came there he was pale and in a highly 
nervous condition. That his condition of health at the time of the 
taking of the deposition was a great deal better and he appeared to 
be a great deal healthier than he did at that time because at that time 
he was pale and had no appetite. His face was all scratched up and 
lie was very nervous and disturbed. 

There was no cross-examination. 

(9) Whereupon the defendant read in evidence the deposition of 
Miss Fanny A. Zimmerman, who testified that she resided at River- 
dale, Maryland. That she became acquainted with Mr. Early in 
March, 1917, and had been in bis home since the fifteenth of No¬ 
vember, 1917, at Riverdale, Maryland. That she was his house¬ 
keeper and took care of the little boy. 

On the sixteenth day of November, 1917, Mrs. Early came out to 
visit the child. The child was not home and she went out where he 
was and stayed quite a while and came back in perhaps half an hour 
accompanied by the child, and then sat with him on the steps in 
front of the house while witness was in the house attending to her 
household duties with the door closed. She denounced the name of 
Early very bitterly. She said she hated, despised and loathed the 
name of Early. 

Q. What, if anything, did she say about Mr. Early and her living 
with him. A. Well, she said she would never live with him again. 
That Mrs. Early came to see the child on a Wednesday after that 
when she was expected. That the child in anticipation of her visit 
was very nervous before she came and ate very little lunch and when 
the door-bell rang, he always ran back very frightened. 

Q. What was he frightened of? A. He was always afraid she 

5—3233a 
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was going to take him. That he ate very little lunch and 
106 dreaded her coming very much and said to witness before she 
came a little while, he dreaded her coming and wished she 
would not come. That she came after that one other time. On that 
occasion, in anticipation of her visit, he was very nervous and had no 
appetite. That he was very loving and kind around Ins Papa. That 

the child loved his father—idolized him. 

Q. How does his father treat him? A. The same; perfect de¬ 
votion between them. _ 

Witness testified that the child was afraid now when he hears the 
door-bell ring. That Mrs. Early had not been there to see the child 
for four and one-half months prior to April 6, 1918, the day her 
deposition was taken. That this fright of the child in regard to his 
mother’s visits continued until the visits ceased. After that he be¬ 
came very different. That he asked her for his toys, books and base¬ 
ball bat and wondered why she kept them and she said she would 
keep them and not give them to him until he came back to her. 

She noticed that when Mrs. Early came to see the child he went to 
her very unwillingly and she would coax him to her with a toy or 

the promise of a toy. , 

Q. What is the cause of this aversion to the mother ( Is there 

anything Mr. Early did to bring this about? A. I do not know. 

Q. Did you ever notice anything that Mr. Early ever did that 
would cause the child to have such ideas? A. No, indeed. No, in- 
deed. 

Witness testified that she had heard the child speak to the plaintiff 
about going back to Mr. Early and that she said in reply, “No, 
never.” That witness was riding on the street car with the boy 
when Mrs. Early was on the car. They were coming home to River- 
dale, Maryland, and Mrs. Early sat right back of them. She made 
fun of the child’s clothing, made fun of his little hat and the child 
looked around at her and said, “Please, no criticism.” That 
107 Mrs. Early’s tone was loud enough for others in the car to 
hear. That Mrs. Early said to the lady who sat next to her 
that day that that was her child who sat in front of her. She said, 
“It was a most pitiable story,” and then went on and related part of 
it to the lady who was an entire stranger to her. 

Q. At wliat part of this conversation did the little boy turn around 
and say, “No criticism?” A. Well, that was after she had spoken 
to the child and the child had asked her where she resided and she 
refused to tell him. Then she looked at his hat and made fun of it. 
Then the child said, “No criticism.” She said this to the other lady 
making fun of the child’s hat. The child was sitting about half¬ 
way around and said to his Mamma, “No criticism, please.” 

Q. Did the child show any disposition to go to his mother that 
day? A. Not at all. No, indeed. He did not want to even talk 

to her. He kept right close to me. . ' , 0 

Q. Did you do anything to keep the child from going to her? 
A. Not at all. Not at all. The child was afraid and nervous. 

On cross-examination, she said that Mrs. Early made fun of the 
child’s hat, said the hat was too small for him. 
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Q. Did you notice anything else she said that day that indicated 
anything other than a good mother? Her attitude towards the child 
was one of love, was it not? A. Well, I would not call it so. 

Q. What did she do that indicated that she did not love the child? 
A. Well, her attitude towards the child and retaining the child’s 
toys when he pleaded with her so earnestly for them. 

That the only conversation on the car that day between 
108 the child and his mother was that he asked her where she 
lived and she refused to tell him. 

At the close of the examination of Miss Zimmerman, counsel for 
the plaintiff asked the defendant if he had found the letter during 
the noon recess. Counsel for the defendant replied that the defend¬ 
ant had no recollection of any such letter. 

(10) Whereupon the plaintiff was recalled for further exami¬ 
nation by counsel for the plaintiff. 

She stated again that she had opened a letter addressed to the 
• defendant from a Miss Watson which she received through the 
mail, by steaming it, read it and gave it to the plaintiff. 

She was then asked the following question: 

“In that letter do you remember what was said?” 

Whereupon counsel for the defendant interposed and objected on 
the ground that there was no proof of the handwriting of this letter 
and no proof of the authenticity of it, and no proof before the 
court that the letter was written by Miss Watson, or that the letter, 
if received by the plaintiff, was not merely an anonymous letter. 

The court reserved its ruling upon the objection at this point and 
the witness was further questioned by counsel for the plaintiff and 
stated that she discussed the letter with Mr. Early and told him 
everything there was in it. 

Witness was then asked, 

“In that conversation with your husband, what did you sav about 
Miss Watson?” ' 

Counsel for the defendant objected on the ground that she was 
asked twice what the conversation was about these letters. She said 
once what it was and then when counsel asked to go over the 
109 conversation again she went over practically the same ground 
and said that he was very nonchalant; that he denied every¬ 
thing and would not talk about it and denied it all, and that this 
referred to these letters alleged to be from Miss Watson. 

The Court (to Counsel for the plaintiff): You may proceed to 
examine her. 

Whereupon Counsel for the defendant stated that he noted an 
exception to the witness stating anything as to the contents of the 
letter. Thereby the witness was permitted by the Court to testify as 
follows: 

Q. Mrs. Early, you gave this letter to your husband? A. Yes. 

Q. What did he say about the author of this letter? A. Well, 
he admitted he knew her and he said right then, he says, “Why, 
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she doesn’t know I was married. Do not accuse the girl wrongfully. 

She doesn’t know I am married.” . 

Counsel for the plaintiff: I think we have connected it up. 

The Court : I will let the letter in. It is ^ dou 

Counsel for the defendant noted an exception which was allowed 

by the Court. 

By Mr. O’Brien: 

Q. In that letter what did she say? 

Counsel for the defendant interposed and offered a further ol>- 
jection to allow the witness to go into the contents of this letter on the 
ground that after this alleged conversation between the plaintiff 
and the defendant there was a reconciliation between them and they 
went to live together at Marion, Ohio, and all matters between them 
on both sides, if any, were forgiven and condoned and that the in¬ 
quiry into this letter and other matters prior to the condonation 
was improper and does not throw any light on the question as to 
why he left her in September of 1015. 

The Court: I do not think so either. 

110 On cross examination the witness testified as follows: 

That she had kept the child’s toys but afterwards had given 
him everything except his baby toys and she would not give Mr. 
Early the furniture because he would not sign any papers. 

On re-direct examination, she said she would let the defendant 
have the furniture if he would return the child to her. 

(11) Whereupon the defendant called as a witness in his behalf 
Malcolm B. Early who testified that he was nine and one-half years 
old. That he understood by the oath that he was to tell the truth 
and that if he did not do so, he would be punished and that he 
understood he was there to tell the truth and nothing but the truth. 
Whereupon counsel for the plaintiff questioned the witness as 

follows: • 

Q. You have been coached as to what you should say when you 
came here? A. No, sir. 

Q. Nobody instructed you what to say? A. No, sir. I just tell 
what I know. I do not tell anything I do not know. 

Q. I don’t mean about that. I mean about being a witness. A. 
No, sir. 

Q. So somebody has instructed you what to say when you took 
the witness stand? A. No, he just told me to tell the truth. 

Q. But he told you to say you would be punished if you did not 
tell the truth? A. Yes, I know I will be punished if I do not tell 
the truth. 

Whereupon the court pronounced the witness competent and di¬ 
rected the examination to proceed. 

He testified that he had been with his father since January, 1917. 
That his father treated him fine. 

Q. Do you want to stay with your father or go to your 
111 mother? A. I want to stay with my Papa forever. I do not 
want to ever see Mamma again. 
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Q. How did your mother treat you when you lived with her? A. 
Oh, she treated me bad and Papa always treated me good. 

Witness further stated that he had seen his mother ill-treat his 
father and beat him with a broomstick once or twice, both when they 
were living at Mount Rainier, Maryland and then at Todd Place. 
That he had seen her strike him with her fists. 

Q. How often have you seen her strike him with her fists? A. 
Just the same times that she fights him * * * she hits him with 

her fists at the same time she does it with the broomstick. 

Q. What does your father do when she hits him with a broom¬ 
stick? A. He wouldn’t do a thing only by trying to keep her from 
not doing it by trying to get hold of her hands. 

Q. Did you ever see your father strike your mother? A. No, sir. 

The witness was then shown a hat which he said was his father’s 
hat. That it was torn at Mount Rainier, Maryland by his mother 
while he was upstairs. That he heard his mother hallooing down¬ 
stairs, and he began to cry and his father came up to him with his 
face scratched and his eye was sore. It was kind of black. He 
asked his mother what happened to his father’s face and how it 
happened to be hurt. She said that his father fell down and got hurt. 
She did not tell him that she did it. That he did not see anything 
the matter with his father’s face or eye before the noise occurred 
downstairs and the hat was torn. He further stated that he remem¬ 
bered his mother coming out into the country at Riverdale, Mary¬ 
land, but she came on one occasion when he was not at home and 
she met him up in the woods. On this occasion she said 
112 that she would burn the house. That he told Dr. Strom- 
berger about it. 

^ Q. Did you at first fear that she would burn the house down? A. 
Yes, sir; I was always afraid of it. 

. He stated that he did not want to see his mother because he was 
afraid that she would take him and if she did she would whip him 
as she said he needed a good thrashing. She said she would take him 
where his Papa would never never see him again and that he was 

afraid she would do that sometime. 

• • 

Q. You do not want her to do that do you? A. No, I want to be 
with my Papa. 

Q. When you were living with your mother, were you ever hungry 
at times? A. Yes, sir, she did not always give me what I wanted 
to eat and did not give me enough. 

Q. Did she go out and leave you alone in the house at any. time? 
A. Well, one night she did. 

Q. When did she come back, the next morning? A. Yes, sir. 

At this point in the proceedings the plaintiff who was sitting beside 
her counsel at the trial table, suddenly left her seat and rushed to 
the witness on the stand, extending her hands towards him in a 
threatening manner as though to strike him, crying out in a loud 
voice, “You Malcolm.” Whereupon the child cowered in fear, 
screamed in terror and began to cry. At this point the court said’ 
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“Mr. O’Brien, I think that is the proper subject for punishment for 
contempt of court. 

Counsel tor the plaintiff stated, I think it would he, hut. I will 
ask your honor to overlook it. This is a highly nervous woman and 
a Christian woman.” 

Counsel for the plaintiff then suggested that the plaintiff 
11M leave the room during the rest of the examination of the wit¬ 
ness which she did. Upon the suggestion of the court, the 
witness was taken from the room until he recovered his composure. 


After the witness resumed the stand he testified that his mother 
went out and stayed all night and the next morning when she re¬ 
turned she told him she had been to see her brother. That some¬ 
times she would go out about five o’clock or after he went to bed but 
always returned the next morning. 

Q. AY hat did she always tell you as to where she had been? Did 
she tell you the same thing every time? A. Sometimes she would 
go—one time she went on a boat, on an excursion. 

Q. How many times did she tell you she had been to Buffalo 
over night and came back in the morning? A. She only went there 
once or twice. 

Witness further stated that this occurred after his mother and 
father separated at Mount Rainier, Maryland, and while they 
were living at Todd Place mostly. That while they were living at 
lodd Place, the plaintiff had a man visit her. That they drank 
something out of a bottle that looked like grape juice. That he 
stayed there one night and a day. After drinking out of the bottle 
the man went around laughing and saying all kinds of jokes and 
that the plaintiff acted the same as the man. 

On one occasion the defendant came to dinner at his mother’s 
house and they were having spinach for dinner. 

Q. Will you tell the court what took place there that day, what 
you saw? A. AA T ell, she wanted to kill Papa. 

Q. How was she going to do it? A. She was going to try to 
poison him. 

Q. Tell me what you saw. A. She had a bottle and she put some¬ 
thing in it. 

114 Q. What was on the bottle? A. A little piece of bones. 

Q. How many bones? A. Only two. 

Q. How were they arranged? Can you describe it with your 
fingers? (AA itness described the arrangement of bones by cro^siim 
his fingers.) t & 


****** ^ 

Q. AA here was this bottle that had these bones on it? A. She kept 
it up in the cupboard. 

Q. Did you see her do anything with that bottle that day? A. 
Just pour it on the spinach with water. That is all I know. 

Q. Where were you when you saw her do this? A. In the kitchen 
playing. 
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Q. What kind of a dish did she put this in? A. (Illustrating:) 
You know, she cooked it. 

Witness further stated that this is the only time his father came 
to dinner and that he was expected that night. That he told his 
father not to eat the spinach that night. That he never told his 
father what he had just testified to until he went to live with his 
father because he was afraid that his mother would whip him. 

Q. Are you afraid of your mother? A. Yes, sir. 

He further stated that he read on the bottle that his mother and 
the man were drinking out of the letters “W-I-N.” That his mother 
locked him in the closet once about nine o’clock in the morning. 
That he did not know what time be got out. The first thing he 
remembered when be woke up was that be heard her screaming and 
hollering that her child was dying and was going to die, and that the 
lights were on at the time he woke up. 

itness further stated that after the defendant left Mount Rainier, 
Maryland, he heard the plaintiff say that she was glad to get 

115 rid of the defendant. That she said she would kill herself 
and take the child with her. She said that a lot of times. 

y 1 1 inOi have you heard her threaten to kill your 
father? A. She would do that everytimc she got mad at him, and 
witness stated that occurred every time defendant came to see wit¬ 
ness. 

On cross-examination, witness stated that he had talked with his 
father about bis testimony once or twice down here. That he had 
talked it over once or twice lately, just to refresh his recollection. 

When he left his mother the defendant took him to Gardner’s at 
Glendale, Maryland. That he cried at first and Mrs. Gardner 
brought him back because her son was nervous and he got nervous 
about it, and when be first left home he cried for his mother. That 
he was at Mrs. Gardner’s only three days and was then taken back to 
his mother. Afterwards he went, to Mrs. Stallsmith’s at Bethesda, 
Maryland. At this time he cried for his mother but not as much as 
before. 

Q. But you were crying for your Mamma during that time? A. 
Not very much. Just a little bit. 

That his father then took him to Alta Vfeta, Maryland, where he 
had several housekeepers. 

Q, During the time you were at Alta Vista, Maryland, did you 
crv for your Mamma? A. No, sir. 

Q. Part of the time? A. No, sir. 

Q. And during that time your Papa was doing everything and 
giving you everything and bringing you everything you wanted, 
such as toys, and coaching you as to what you should say in court, 
was he not? A. No, sir; no, sir. When I came—I onlv told Judge 
IJitz what was the truth and that is all I tell Judge Bailev. * * ' * 
I tell the truth. 

116 Q. Do you know Mrs. Fearing? A. Yes, sir. 

Q. Were you not present when she remonstrated with your 
father for coaching you to tell these things about your mother? A. 
No, sir.^ I didn’t hear her say that. 

Q. You didn’t hear her say that- 
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The Court: Mr. O’Brien, in view of the age of this witness, I 
would rather you would not he quite so vigorous. 

Q. Do you know a Mi’s. Lightbraun ? A. \es. 

Q. Was she not present when your father was telling you what to 

sav when you came into court? A. No, sir. 

Q. You say your Mamina whipped you. Did your Mamma ever 
whip you except when you did something? A. Tes, sir, she did it 

just for meanness. , a 

Witness further stated that he had cried for Ins mother the nrst 
time he left her. The second time when he went to Bethesda, he did 
not cry so much and when he went to Alta Vista, Maryland, he did 

not cry for her at all. . 

Q. Now, you say your Mamma was away over night. 1 ou sav 

she went to Buffalo to see her brother. A. That is what she said, 

VOS. 

Witness further stated that his mother left him from five or six 
or after he went to hed and when he woke up in the morning she 

had not come back. . 

Q. You do not know whether she was in the house during the 

night or not do you? A. No, but I saw her come in. 

Q. You saw her come in in the morning? A. Yes; and she was 

dressed. 

Q # What time of day was that? A. I woke up about seven 
o’clock. I see her come. 

Q. You do not know whether she came from the store or 
117 not do you? A. No, sir; I do not know. 

Q. Who told you to say she was out all night? A. Nobody 
told me to say it. 

Q. She was there when you went to hed, was she not? A. Yes, 
sir, but 1 saw her come back in the morning. 

Q. She was there when you went to bed. She put you to bed did 
she not? A. Yes. 

Q. And she was there when you woke ui> in the morning and you 
saw her come in? A. Yes, but 1 noticed that she don’t wear her 
good clothes when she went out to the store, but when she went out 
nights she wears her good clothes. 

Q. You asked her where she had been and she said she had been 
to her brother’s in Buffalo? A. Yes, sir. 

Witness further stated that the stuff was put into the dish of 
spinach before the spinach was served to anybody, and that they all 
sat down to the table to eat. That his mother did not eat any of 
that spinach and witness did not eat any. That his father ate that 
night there but did not eat any of the spinach because witness 
told him not to. That the spinach was thrown out the next day. 
That he was afraid to tell his father at the time why he was not to 
eat it. 

Q. Now, you say you saw a bottle that looked like grape juice? 
Who told you to tell that? A. Nobody told me to tell that. 

Q. It was grape juice, was it? A. No; just the color of grape 
juice. Grape juice you know, don’t spell “W-I-N.” 

Q. Who told you to say that? A. Nobody told me to say that. 
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That lie had seen his Mamina with wine in the house at 

118 Todd Plaee and on other occasions. 

Q. Did not your Mamma talk temperance all the time? 
A. No, sir. I never heard her talk temperance. 

Q. Your Mamma was a religious woman was she not? A. She 
made out to he. 

Q. Who told you to say she made ou f to he? A. Nobody, because 
she was not any Christian. She would not have treated me so. 

Q. I asked you it it is not a fact that your Papa told you these 
things that you are testifying to and coached you repeatedly until you 
came to court here? A. No, sir. 

Q. It is not? A. No, sir. 

Q. Did your Papa not go over this with you? A. No, sir; lie 
didn’t. 

Q. Not at all? A. No, sir. 

Q. Never? A. No, he never has, only to get my mind fresh about 
it. 

Q. And that was every week or so, was it not? A. No, sir. 

Q. Frequently? A. No, sir. 

Q. And your Papa promised you nice things and nice clothes 
until this was over if you stuck by him, did he not? A. No, sir. 
lie got me nice clothes anyway. 

Witness testified that after he went wi h his father lie lived at a 
number of places and there had been a number of housekeeper- 5 . 

. That the housekeepers all treated him nice, every one of them, better 
than his mother treated him, and that his father cared for him too. 

Witness further stated that he remembered when the housekeeper, 
Miss Zimmerman and he were on a trolley car going home 

119 to Riverdale, Maryland and his mother was on the same car. 

Q. Was Mamma kind to you that day? A. No, sir; she 
criticized my hat. 

Witness stated that the plaintiff told the lady who was sitting with 
her that she had bought that hat and that it was too small for the 
witness. That he did not tell his mother anything that day about her 
being put in jail if she came out to Riverdale. 

On re-direct examination the witness was interrogated as follows: 

Q. What did your father tell you to say in court? A. He did not 
tell me a thing to say. 

Q. What about telling the truth ? A. He told me to tell the truth 
and not to tell a lie, and I never have told any. 

Q. And what you have told is the truth is it not? A. Yes, sir, and 
Papa fold me to tell the truth. I have told the truth too. 

Whereupon the defendant was sworn as witness in his own behalf 
and testified that he was married to the plaintiff in 1903 in Manila, 
Philippine# Islands and lived there eight years. During that time 
Mrs. Early was always more or less hysterical. She had social am¬ 
bitions that the defendant was unable to satisfy and the plaintiff be¬ 
came dissatisfied because she was not invited to the social affairs that 
she wished to be and it resulted in her making a great many com- 
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plaints and in private disagreement* with her. That she was prone to 
hysterics, lying on the floor and screaming and kicking when she be¬ 
came angry and did not have her own way. That she first assaulted 
him in Manila. 

W itness stated that they made a trip through Europe and then to 
New York City. That she disgraced him in every city that he visited, 
on tlie ships, at the summer resorts, and in every place they went. 

When defendant would not do what she wanted him to do, she 
1*20 generallv Hew into a rage and frequentlv struck him with her 
fists. 

At Singapore, while they were riding in a jinrikisha, she did not 
want to see the city, created a scene and called a policeman to make 
the defendant go the way that she wanted to go. After coming to the 
United States, they finally came to W’ashing'on and went to house¬ 
keeping at Washington Grove, Maryland. They then removed to 
Washington city. Defendant was at that time taking a shor course 
in a business college and when he left the house with his hooks for 
the school, she accused him of going out to meet women. After tha* 
defendant went on the road for the government and traveled all over 
the United States. In 1912 she joined the defendant in South 
Dakota hut only stayed for a few weeks and then went to visit her 
sister in Madison W isconsin. That the defendant was credited in die 
Civil Sendee to the state of Arizona. 

At this point in the testimony Mrs. Early who had been absent 

from the room entered and took a seat bv her counsel. 

•/ 

Defendant stated that he was seeking a position at that time with 
the Mutual Life Insurance Company of New York and was not cer¬ 
tain whether he would locate at Fort Wayne, Indiana, Toledo, Ohio, 
or Buffalo, New York and that he wished to resign from the govern¬ 
ment and locate in some good-sized town near Chicago. That he was 

onlv in Fort Wavne a few davs when he visited her there. That he 

• * » 

went from Fort Wavne to Toledo bv himself. That Mrs. Earlv 

♦ « • 

stayed at Fort W avne and joined him at Marion, Ohio in February of 
1913. That he went to Marion, Ohio with the intention of perma- 
nentlv locating there, hut on account of the floods left there and came 
to Washington where he remained until the month of May. 1915, 
when he went to Mount Rainier, in the state of Maryland. Ilis rea¬ 
sons for removing from W ashington to Mount Rainier, Maryland 


were that the doctors at Johns Hopkins Hospital advised that the lit¬ 
tle hoy who was then in a hospital should he kept in the country per- 
manentlv and the defendant moved to Mount Rainier, Marvland 
so as to he ready for the hoy when he came from the hospital 
121 and where he could stay in the coun'ry permanently to re¬ 
gain his health. The plaintiff and he searched for a house 
for the above purpose and found one at Mount Rainier, Maryland. 
The house was listed with the real estate agent at Mount Rainier, 
who represented the Sauter Sisters. The lease was for one year with 
the privilege of renewal. 

Q. What, was your intention in going to Mount Rainier, Mary¬ 
land, permanent or temporary? A. Permanent on account of the 
child’s health. 
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Q. Did you take all of your belongings and effects there? A 
Hi very tiling. 

Plaintiff and the defendant did not live together at Fort Wavne 

' K ' f, r sl l e J ,,l ] nod 1,1111 «“ Marion, Ohio, a reeoneiliation iook 
|>laee. 1 lie defendant never received a letter through the mail from 
anybody named Wa son. 

q. Did Mrs. Daily ever give you a letter that came from a party 
named Watson? A. No. 1 ' 

Q. Have you ever seen either of the letters that she offered in <-onrt 
here the other day? Have you seen them yet? A. T have not. 

Watson? A' U No'' 1 ,laVC a ” y oorres P°ndence with a party named 

That the trouble in 1012 was merely a continuation of a long 
series of contests that culminated in Fort Wayne, Indiana. Upon his 
diiinal there Mrs. Early as usual accused him of improper relations 
with o her women which defendant denied. That he knew nothing 
of the basis ot her charges. That lie then went to Buffalo, N. Y and 
while lie was there she wrote him letters making the same charges as 
of old, which the defendant steadfastly denied. That when became 

too to , Wa « vno > Indiana, he found that the mail had been di¬ 
rected to General Delivery and when defendant arrived 
there, plaintiff had it all in her possession. That none of 
the mail that had been delivered to him had been opened and bad no 
appearance of having been tampered with. She did not tell him a 1 

avi 0 * ia , S P C ia< * a l ,s t rm ‘ted anv of his let ers from the mail 
(l When did you first learn that she had abstracted anv? A 
Alter my return from Buffalo, nearly two months later. I asked 

lcl , l 10 i a , ( °P ene< | an y °f niy mail and she gave me a solemn 
oath that she had not done so. 

Q. W hen you had this reconciliation at Marion, Ohio, what were 
>ou intending to do? What did you get together for then? A 
Well, we were going to make another effort, a final effort, to live 
congenially together and she promised me faithfully that she would 

ne\er again mention the things that had occurred in the past or 
remind me of them. 

% H ° W o ? l)0Ut - J 10 . 1 P roniise regarding her deportment toward 
you . she said she would desist from her nagging and quarrel¬ 
ing with me and accusing me. 

Q. In other words, it was a general reeoneiliation at that time 
and a renewal of cohabitation ? A. Yes. 

Defendant stated that the entire slate was wiped clean and they 
started afresh and that they got along fairly well for a few months 
but every now and then she would lose her temper and the old 
scores would crop up and he never got any freedom from reminders 
of the past, which were kept up until September, 1915, the time of 
the last separation. These reminders were about the old subjects 
about which she was constantly nagging him including the alleged 
association with women. * 

At Mount Rainier, Maryland, defendant, in order to pav the 
heavy hospital expenses for his boy, was obliged to solicit life in¬ 
surance in Maryland, Virginia and the District of Columbia 
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123 and was out late nearly every night. When defendant came 
home she was waiting for him to accuse him of being with 
women when he had been attending to business. Witness denied 
it hut plaintiff renewed her accusations and would even follow wit¬ 
ness into his bedroom and keep him awake and if he was so fortu¬ 
nate as to get into his bedroom by slipping upstairs in his stocking 
feet and locking his bedroom door, she would pound on the door 
so loud that be was afraid she would wake the baby who was then 
ill and had just returned from the hospital. Witness would then 
open the door and plaintiff would give him a round of abuse for 
some time and not permit him to go to sleep. 

Witness then produced a hat which he stated that the plaintiff 
had torn with her hands. 

Q. State when this was done and how it was done and all about 
that incident. A. Well, it was the day T left. We had had several 
discussions. As soon as she discovered that T was leaving, there 
was some nagging discussion. I don’t remember the special sub¬ 
ject of the discussion. She attacked me and ran into the kitchen 
to get a pot of boiling water that was on the stove. I pleaded with 
her not to throw any boiling water on me. She threatened to throw 
vitriol on my face. She struck me on the face with her fist, scratched 
me and screamed and hollered, “Murder. I tried to (juiet her on 
account of the effect it would have on the child too. T he result of 
this contest was that my face was scratched and my eye was black. 

Q. Was that the time she tore your bat? A. That was the time 
she tore the hat also. 


Witness was then asked to enumerate what the plaintiff had done 
to him in the wav of physical violence, and stated that she struck 
him with her fists, with mopsticks and beat him with broomsticks. 

Q. How many times has she beaten you with broomsticks? 
A. At least four times. 

Q, What would you do when she would assault you, what 
124 attitude would you assume? A. I would try to plead with 
her, to (juiet her down, hut it had no effect and I would 
either have to take the weapons from her or hold her hands to pre¬ 
vent her from assaulting me further. She had threatened to kill 
me and even threatened to throw vitriol in my face. 

Witness stated that she had frequently threatened to kill him 
and on one occasion threatened to shoot him. 

Q. Did you ever hear her say anything about what she herself 
would do to the boy? A. Yes, in her times of depression she would 
say she was tired of living anyhow, and frequently threatened to 
commit suicide and take the boy with her in order to cheat me of 


his company. 

Q. How often would these things occur? A. Daily, over a pe¬ 
riod of weeks. 

Witness stated that while at Mount Rainier, Maryland, there was 
constant friction, daily Quarrels and combats, and usually started 
with the plaintiff’s refusal to abide by the wishes of the witness in re¬ 
gard to financing the house or managing the child after he had re¬ 
turned from the hospital. At that time witness was deeply in debt 




C. C. EARLY VS. I. W. EARLY. 77 

and lived generally way beyond his means. That the plaintiff 
plunged him in debt by her reckless extravagance. 

Q. What effect did this have on your ability to work? A. Well 
I was so badly run down that it became a question of a sanitarium 
or I would have to leave. 1 could not even attend to my work at 
the office. 

Q,. What was your physical condition? A. T was run down and 
in a highly nervous state. I could not attend to my work or any¬ 
thing. T was just almost a nervous wreck. 

Q. She says you left her without any money. What have you 
to say about that? A. When T left her, 1 paid the bills, the rent, 
and grocery bill, but did not pay the gas bill because it was in 

125 the middle of the month and that gas bill which now amounts 
to $8.00 has never been paid although she was given the 

money to pay it several times. I left her $20.00 for which I hold 
her receipt for incidentals, cash expenditures, until the end of the 
half month period. 

At the time of the separation the plaintiff demanded $100.00 out 
of his salary of $150.00 per month, and witness stated that at the 
time he agreed to give her the $75.00, that she abused him and 
cursed him and told him she was glad he left and hoped he would 
never come back, that she could now spend the money without any 
interference from witness and would be much better off without 
him. That be lias seen her a number of times since leaving Mount 
Rainier, Maryland, when he visited the child while it was in her 
care. 

Q. What, if any, expression of regret has she ever made for 
driving you out of the house? A. None whatever. 

Q. Has she ever asked you to return to her? A. Never. 

Q. When you had been out to the house to see the child, what 
has been her attitude toward you and what was her conduct toward 
you? A. Always threatening and dominant and quarrelsome. 

Q. Did she ever assault you on any of these occasions? A. On 
one occasion especially. * 

Q. And there was no effort on her part to induce you to come 
back? A. None whatever. 

Witness said that in her treatment of the child, plaintiff was very 
neglectful and irresponsible about administering the medicine and 
the method of treatment prescribed by the nerve specialists at John 
Hopkins Hospital, particularly in regard to the packs and treat¬ 
ments. That she professed to be a believer in Christian Science 
and had no faith in medicines and could not be depended upon to 
give them. That witness went to the drugstore to buy para- 

126 phernalia for the purpose of administering these packs which 
were the most effective treatment for the boy and she only 

used them once or twice. Plaintiff resorted to Christian Science 
and thought that would help him. The child’s condition was be¬ 
ing upset continually by scenes created by the plaintiff in the home. 
He would frequently faint and turn pale and got so excitable that 
it looked for a time as though the child would have to go back to 
the hospital for the third time because of these turbulent scenes. 
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"Witness stated that when he was in the house the child got along 
fairly well with the plaintiff and that liis fear of her did not develop 
untii after the departure of the witness. That the plaintiff ne- 
gleeted the child and he had a serious relapse of St. Vitus Dance. 
Mrs. Early promised to protect him from the street influences and 
agreed to accompany the child back and forth to school which she 
never did. The result was that the child was again stricken with 
this disease on Thanksgiving day in November, 1916. She had 
called in a doctor who did not seem to understand the proper 
method of treatment. The child daily grew worse and witness saw 
that if he wanted to save the child s life he would have to change 
doctors, and in December 1916, Dr. Stromberger was called in who 
recommended that the child he removed from its mother. .The 
doctor gave as his reason the plaintiffs incompetency and inability 
to care for him especially on account of her highly nervous state. 

Q. When did vou have any talk with her about the custody of 
the child and what was it? A. Tt was in December. T asked her 
to let me take the child into the country. She refused. I spent 
about three weeks trying to persuade her to permit me to take the 
child to either a place in the country to board or let me take him 
myself and go with him. She would not live in the country any¬ 
way and in fact she moved into the city because she refused to re¬ 
main in the country where the child could he benefited by the 
country air. 1 even interceded with several of her friends 
127 and after a period of three weeks we succeeded in getting 
her consent to take the child to the country where his health 
could be restored. She finally consented to this and the child was 
taken hv witness at the .recommendation of the doctor to Glendale, 
Maryland. He was brought back because the lady with whom the 
child was hoarding said that Malcolm’s nervous condition, jerking 
and twitching and jumping was upsetting their own fifteen year 
old son who had been similarly afflicted with this disease and whom 
Dr. Stromberger had cured, and they were afraid that their son 
would have a relapse. Mrs. Gardner brought the child back to Dr. 
Strombergers office and he was turned over to the mother. 

Q. Was it on account of the child’s solicitude for or desire to re¬ 
turn to his mother? A. No, the lady refused to keep the child any 
longer. 

Witness stated that while he was at Mrs. Gardner’s, he went and 
stayed with the hoy a couple of nights and the body was always satis¬ 
fied with him. That he only remained with his mother for a few 
days after that. Witness stated that he was determined to put the 
boy in the country if he had to set up housekeeping himself. He 
searched the country over to find a suitable place to board or sani¬ 
tarium within his means but failed, and requested Mrs. Early to 
give him his furniture for the purpose of setting up housekeeping 
in the country in order that the boy’s health might be restored, but 
she persistently refused, and witness was obliged to go and buy a 
new lot of furniture on the installment plan and to set up house¬ 
keeping out in Maryland. That at this time Mrs. Early again gave 
up the child to witness to take to the country. 
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Q,. Y\ eie there any 1 imitcitions put upon licr agreement that you 
should have the child or was it a general agreement? A. Well, it 
was simply a general agreement that the child should be taken to 
the count n and she insisted upon having the child hack when she 
was better or well and 1 said, "Well, when you are well and when the 
child is well, that is time to talk about that.’ 7 

Witness stated that during all these discussions about the 
12(S child and his desire to take the child to the country in obe¬ 
dience to the doctor s advice, Airs. Early never made any sug¬ 
gestion to renew co-habitation and help establish a home for the 
child. She persistently refused to live in the country with him. 

Q. Did she ever offer to renew co-habitation with vou and provide 
a place for the child? A. None whatever. 

Witness further testified that he had been living at Riverdale 
Maryland about seven months. That prior to that he had been 
obliged to move about a number of times because the plaintiff had 
disgraced him in the neighborhood by her scenes and charges against 
him, which humiliated him. The neighbors became cold and made 
it embarrassing to live in the locality and that’ he preferred to keep 
house rather than hoard. I hat he had had a house at Riverdale 
Maryland with the furniture bought on the installment plan and that 
he had made efforts to get Mrs. Early to give him even part of his 
furniture hut she had refused. That she gave him only part of the 
boy s clothing, but kept his books, some of his toys, his gold signet 

ring, pictures and other personal effects of his including his base-ball 
bflt. 

Q. Do you know whether the hoy asked for any of these things 
at any time? A. Yes, lie pleaded with her and when ho was on his 
sick-bed, when it was too cold to go outside and play and he did not 

have enough toys to keep him occupied, hut she would always refuse 
to give them to him. 

\\ it ness testified that Mrs. Early in fits of anger against the boy, 
destroyed his clothing and broke or tore up his toys. 

9" \ 1,ko to ask y°u about this incident regarding the 

spinach. Will you tell just what occurred at that time? A Well 
on one occasion I took dinner there with Malcolm and* Mrs’ Early 
and we had spinach. The hoy whispered over to me, whiie Mrs. 

ion y was °\ lt 111 the kit(> ben, not to eat that spinach and T 

12d did not eat the spinach. I did not know until later on what 

i r ? ason was * J insisted on his telling me why and he said 

lie was afraid to tell me. 

Q. What is the boy’s feeling about the mother now? A lie lives 
in deadly fear of Jier coming around him because of her treatment 
of him and threats to commit violence upon him. 

Q. \Y hat is his attitude when he knows she is coming? A If 

the door boll would ring he would run terrified and hide behind 'the 

door and tremble all over for fear it was her, until her visits ceased. ' 

i ji ,? ut hls a PP etl *e when she would come? A He could 

hardly eat a bite. 

Q. Can you mention anything after the next to the last visit of 
Mrs. Early as to the effect it had on Malcolm? A. He was upset 
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for da vs and could not sleep at night, and I would lie along side .of 
him every night to put him to sleep; and he was afraid she would 
even come through the window and attack him, was afraid for me 

to leave his bed until he went to sleep. 

Q. What reason did the hoy give for not going to sleep after this 
visit? A. He was afraid that his mother would come in the night 
with an automobile and man and even come through the window to 
carry him off. 

Q. Was anything said about the house? A. He was afraid she 
would burn the house and we would have no opportunity of getting 

him out. ^ 

Q. Now, what is the boy’s feeling about Mrs. Early at present.'' 

What does he fear, if he fears anything? A. He is afraid she will 
kidnap him and take him where he will never see me again, or she 
will earrv out her threat to kill him for the testimony he may have 
given. 

Witness stated that at the time the writ of ne exeat was issued, he 
was living at Bethesda, Maryland. That when he went to Riverdale 
he had no intention of coming hack to the District of Co- 
130 lumbia. His plans had been to live in the country at all 
times with his boy. That he had no intention of leaving his 
home in the state of Maryland, as he had taken a lease on the house 
for a year and could not go away if he wanted to. The child’s con¬ 
dition was such that he could not travel anyway. 

Witness stated further that it was impossible for him to keep his 
health and attend to his business if he had continued his life with 
Mrs. Early. That the child’s life would have suffered probably more 
than his. 

Q. Well, could you stand it? A. No, indeed. 

Q. Mr. Early, in regard to Malcolm’s testimony, have you ever 
suggested to Malcolm any testimony he should give in the court? A. 
I never have. 

Q. What did you enjoin upon him when he came upon the stand? 
A. Absolutely tlie truth. I have asked him some questions about 
what he knew, but I have not coached him. 

Q. What has been his habit about telling you these things before 
this? Would he tell you at the time or afterwards? A. When he 
was with his mother he was very frightened to tell me anything that 
had occurred hut after he came into my custody he told me. 

Q. When he did tell anything in the presence of his mother, what 
would she do? A. Always deny that she had mistreated him in any 
way. 

Q. What did she do to the child? A. Punish hjm severely after¬ 
ward. 

(The letter introduced in evidence by the plaintiff without any 
signature was now T showrn to witness.) 

Q. Will you look at that and see if you have ever seen it be¬ 
fore? A. Not until I saw T it in the court room. 
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131 Q. Is that in your handwriting? A. It is not. 

Q. Are there any in your handwriting here in the court 
room? A. My memoranda there that I have written out. 

The court said: I think the letters of the defendant to the plain¬ 
tiff are already in evidence. 

Mr. Gdes: “That is what we need. I do not need to offer the 
notes, then, in evidence.” 

On cross-examination, witness stated that one of the causes of the 
trouble between the plaintiff and he was the plaintiff’s jealousy. 
That he knew a Miss Edna Watson who lived at Manistee, Michigan. 

Q. You did pay a great deal of attention to her, did you not? 
A. No, we were only friendly. 

Witness stated that he did not represent himself to be a single 
man. He admitted that he wrote from Toledo, Ohio to the plain¬ 
tiff the letter which had been offered in evidence. 

Q. While you were at Fort Wayne, your wife told you she had 
opened some letters? A. I did not know anything about any let¬ 
ters until over two months after I went to Fort Wayne. 

Witness further stated that the plaintiff did not tell him that she 
had opened any letter from Miss Watson at that time, did not give 
him any such letter and did not tell him any of the alleged con¬ 
tents of such letter until after a lapse of about two months. He ad¬ 
mitted that lie said Miss Watson believed him to be a single man 
but he had not represented himself to be a single man and he had 
declined to give up Miss Watson as a friend, and that there was no 
justification for his wife being suspicious of him or charging him 
with going with other women. Witness stated that he was not from 
Prescott, Arizona, that he knew nobody at that place who 

132 signed themselves as “Black Hand” or addressed him as 
“Jack” or “Dearest Beloved.” The first he heard of anv 

such letters was two months after his return to Fort Wayne, when 
his wife alleged that such letters had come and that he has not as 
yet seen any such letters. 

That he telegraphed the plaintiff from El Paso that he was com¬ 
ing but did not arrive until nearly ten days after the date fixed. 

Q. And she told you about this Arizona girl that wrote a letter to 
you? A. She never mentioned the name of any particular one, of 
any particular girl, but just referred to the letters generally. She 
had been accusing me through correspondence of this while she was 
at Fort Wayne and I was at Buffalo. Witness said he did not recog¬ 
nize the handwriting of the letter alleged to be from Arizona. 

Witness was then shown a third letter which was not introduced 
in evidence but said it was not in his handwriting and that certain 
picture groups offered in evidence contained his picture. The pic¬ 
tures were offered in evidence marked “Exhibits 4, 5, and 6,” but 
did not contain the picture of any one who called themselves “Richie” 
but were the picture of the mother and chaperon of two girls and 
two young men who were escorting them and that the pictures were 
taken while on a trip to the Grand Canyon of the Colorado at Ari- 

6—3233a 
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zona. Witness denied that the first trouble with his wife occurred 

at Fort Wayne. ... ,. i--, Trvl , 

O. At that time, when you affected your reconciliation did you 

not admit to her your connection with these women and say that 
you being off on the road and away so much from her that it was 
natural you would submit to temptation ? A. Ao. , 

Witness stated that he met Miss Watson down at Doming, New 
Mexico at her brother’s place, “and, as I say, there was a friends ip 
there, and I saw her in Chicago, where she was visiting her friends, 

and it was purely a matter of friendship. 

133 Q. You met her a great deal did you not? A. 1 did not. 

Witness testified that he never was in Manistee in his life. 
That Mrs Earlv told him that she had made trouble for the girl 
with her father by writing to him and that he had not had any com¬ 
munication from either father or daughter. That the plaintiff 
never showed him a letter from the father of Miss Matson or from 

the postmaster at Manistee. . 

(Witness was then shown a letter purporting to have been written 

by Miss Watson’s father and stated that he never saw it before in 

his life.) T . .. 

Q. So that this sentence is based on what, that T have told you, 

“So she is innocent and you have wronged her with her father. I 
shall stand loyally by her too.” A. “As a friend, knowing what 

Mrs. Early told me, yes.” . e 

That he met Miss Watson in Chicago in the residential portion of 

the citv at an address given to him by her, but did not remember 
what part of the city it was in or what car he took to go there, and 
that he has not had any communications from her since then and 
he does not know anything about her, has never visited her house, 
and onlv met her twice, and that as far as Mrs. Rarl\ s charges 
against this young woman were concerned, he would stand loyally 
by her, as it was only friendship that existed between them. W it- 
ness further stated that Mount Rainier, Maryland, was the first 
place he went to live outside of Washington after the reconciliation. 
That the insurance business was a failure owing to financial condi¬ 
tions at that time. The he had to use some money his wife had 
saved from what he had given her and that when he was out of work 
for two months in Washington, he had to pawn a diamond ring that 
he had given to the plaintiff in order to purchase necessities for the 
family and that he had never yet been in a financial condition to re- 
deem the ring. That he never knew of his wife opening any of his 
mail except that which she claimed to have opened while at Fort 
Wayne, Indiana. Witness also admitted that he had been away for 
something less than — week on a business trip at a time 

134 when they were living in Washington after the reconcilia¬ 
tion. That when they were at Mount Rainier, Maryland, 

he was away most of the time in the evening soliciting life insur¬ 

ance. When he left Mount Rainier, Maryland, he went to Vir¬ 
ginia to Mrs. Reed’s home and took board and room with her there 
for about a month. During this time witness had been to Mount 
Rainier, Maryland to see the boy once or twice a week and never 
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was away any longer than a week at a time without seeing him. 
Hie torn hat was then produced and witness stated that the hat was 
torn by the plaintiff with her hand. That it had been in his pos¬ 
session ever since. That they were not cuts in the hat. They were 
tears and that the plaintiff was in a wild rage of anger at that time 
end that she has powerful strength when she is angry. That witness 
saw her tear it. She ran through the house screaming with this hat 
in her hands and tore it to pieces and tore the lining out. That he 
had a fuss with a Dr. Priorly in Marion, Ohio, on account of the 
plaintiff. The doctor had accused Mrs. Early of putting garbage in 
the furnace and Mrs. Early denied it and the witness believed Mrs 
i^arly and defended her and stood up for her and she got him into 
rouble with the doctor. That he did not attack the doctor but dc- 
iended himself from an attack. 

a 1 S ° yo . ur wife . has been the cause of all your troubles, has she? 
A. 1 he major portion of them, yes sir. 

Witness stated that the hat was torn on the day he left Mount 
Rainier, Maryland, and that while he lived at Mount Rainier, Main¬ 
land, he was never away over night until lie left for good! Wit¬ 
ness admitted that he had told his w ife to see a lawyer named Dud- 
ey alter they were unable to reach any understanding as to finances 
because she had threatened to disgrace him at the Treasure and 
would not agree to any settlement whatsoever and he referred her 

to his lawyer to see if he could reach some understanding with 
her. & 


13o Witness stated that she had disgraced him in every city 
and country That she first assaulted him at Manila three 
or four years after they were married. On that occasion she struck 
him with her fists at their home. That the first public scene was 
m Singapore and that she has disgraced him at the hotels She 
W'ould get quarrelsome in the rooms of the hotels and would quarrel 
with the servants of the hotels and have disputes with them and 
would be frequently disagreeable when we were out sightseeing in 
Rome, Genoa, and Paris, and it w T ould be some dispute over the 
service at the hotels, or quarrels over domestic troubles about trips 
or inoney. That he could not remember the names of the hotels 
he had stopped at for a period of twelve years. In Rome she was 
disagreeable when she was out sightseeing. She wanted to go one 
way when witness wanted to go another. That she did the same 
thing in Pans and Genoa. That the disturbances in both these 
places were principally in the hotels and on one occasion while 
hey were living at Washington Grove, Maryland. Witness was in 
the city one night and had missed the last train and was obliged to 
^11 night at a hotel. When he w^ent back Sunday morning on 
the first train he could get, plaintiff accused him of being with 
women all night long and opened the windows and shouted it out 
and got out on the porch where nearby neighbors could hear her! 
stating that witness had been out all night with women. When 
they moved to Washington and witness went to school to take a 
business course at night, plaintiff accused him of going out to make 
dates. She stood out on the front porch and bawled out as loud as 
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l,. nn.,1,1 ,o that everybody could hear her that he was going out 
^ keen a date That‘this was heard by strangers who lived next 

dJfmd SS standing ... thei, tad $£ ' 

13(3 whereupon witness gave her half a dolla . OYorv bodv 

ihn out tor ill the presence of a crowd on F fet. and every ooa> 

went along 5 laughing. Witness dodged into a telephone booth at 
the Washington Loan and Trust Company trying to get nd of her 
and after waiting about ten mmntes he emne out and p" was 
,im„ g to accept carfare and go home. Tta ^ H e was 

a wriie? of syndicate stories. That when they, were out in public 
<n the street"cars or at theatres, she would criticize peoples dress 
wibl civ so that it could be overheard which embarrased witness 
l"?, 'll .vim reproved bv.vviln* *. wmld r«~>nt J «»- 
....11 nll i or talk loud and humiliate witness, that the nrsi time 
she hh him with a mophandle was at Mount Rainier, Maryland 
That when they were living on Massachusetts Avenue, southeast 
thov would have angrv scenes and disputes and the plaintiff woi 
Se witn^ with her fists frequently, at least twice a month 
That these assaults took place when no one was present except the 

1915 and that the assaults grew more fiequent. M t 

0 How frequently did she administer and assault in Mount 

Fainicr Maryland*? A. I do not just recall how frequently. They 
were frequent. There might pass by a month or two before there 
would be anv at all and then there would be some every day for a 
few days depending upon how she felt and what mood she was in. 

That most of these assaults took place a short time before the 
child returned from the hospital which was in September of 191o 
and witness left about two weeks after the return of the child. 
137 That on the day he left Mrs. Early attacked lum, struck 
him and beat him with a broomstick. That lie had been 
assaulted with a broomstick before that and that she struck him with 
l oth broomstick and mopstick at Mount Rainier, Maryland. That 

«he struck him twice with broomsticks and at ^ ‘ ,im 

Rainier. Maryland and twice at Todd Place The first assault at 
Mount Rainier, Maryland of this kind was a few days before he left, 
the other the day he left. The occasion of her striking him a few 
davs before he left was over her neglect to treat the child properly 
and follow the doctor’s advice, over money matters and the way she 
was handling the bills and refusing to pay them. That he was pre¬ 
pared to leave when she attacked him with a broomstick the last time. 
Witness said that the quarrels had become so unbearable, the daily 
scenes before the child and the effect upon him was such that he 
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was verging then on a relapse. It was as much on the child’s account 
as on his own that witness left. 

Witness stated that when plaintiff lived at Todd Place, he went 
two or three times a week on an average to see the boy and that the 
plaintiff was just as well then as she is now. 

Q. Did you not, when you took the boy away, say that you would 
keep the child until she got well?. A. I said I would take care of 
that. I wanted to have it from her and I told her I would take care 
of that when she got well and when the boy got well. He first took 
the child to Glendale, Maryland where he remained three or four 
days. Then he was brought back to his mother where he remained 
a few days and witness then took him to Highland Park, Maryland 
to Mrs. Stallsmith’s where he staid about two weeks. He then took 
him to Alta Vista, Maryland where he started housekeeping. Dur¬ 
ing a period of about five months, witness said he had several 
different housekeepers. That he leased a house at Alta Vista, for 
a year intending to make a home for the boy but only staid 

138 there five months. During four of those months witness was 
at home and nursed the boy himself and staid out with the 

hoy to take care of him on the doctor’s advice. That he was on a 
special detail with the Treasury Department and did his work at 
home. That he would come into town two or three times a week 
about five o’clock, do some shopping and go back. . During the day 
he was with the boy and was with him at bedtime and put him to 
bed. Witness stated that after he left Alta Vista, he took the boy 
to Highland Park to board again with Mrs. Stallsmith temporarily, 
until he could find another place which was about two weeks. That 
he then went to the home of Mrs. Fearing near Bladensburg, Mary¬ 
land where he staid until the 15th of July. 

Q. While you were at Mrs. Fearing’s home did she not remon¬ 
strate with you as to coaching the boy about what he was to testify 
to in this case? A. Never, but on the contrary Mrs. Fearing 
attempted to draw information out of Malcolm and get him to 
admit to her things he had done to Mrs. Early which had never 
occurred. That witness was obliged to leave Mrs. Fearing’s on 
account of her cruelties to the bov and from there he went to U 
Street to Mrs. Locker’s house for a few days until he could find a 
place and boarded temporarily at Woodridge with Mrs. Knopp, 
until he could find a place in the country where he wanted to keep 
the boy. From Mrs. Knopp’s house he took the boy to Falls 
Church, Virginia where he boarded with Mrs. Doran and went 
from there to Riverdale, Maryland where he was located until 
recently. That he had two housekeepers at Riverdale, Miss Zimmer¬ 
man and Mrs. Ellis. That he is now temporarily stopping at a 
place in Virginia. 

Q. Mrs. Fearing was cruel to your boy was she? A. Yes. 

Q. What cruelty did she practice on this child? A. Trying to 
pump the child all the time for information against me, scolded 
him, nagged him and threatened him and kept telling him 

139 if he did not do what she said and give her the information 
she wanted, he would have to leave there. 
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That Mrs. Early visited the house several times, became very 
friendly with Mrs. Fearing and Mrs. Fearing championed Mrs. 
Early’s case. That he had seen Mrs. Fearing act cranky and fussy 
with the boy and heard her nagging him and her treatment was 
unbearable to the child and to the witness and Mrs. Fearing was 
the only one who ill-treated the hov with whom they boarded. 

Q. IIow often did you rehearse with your son the story that he 
was to tell here in court? A. None. 

Q. You did not go over it to keep it in his mind? A. I asked 
him a few questions to find out what he knew. 

Q. IIow often did you ask him those questions? A. I suppose, 
probably a couple of times, two or three times. 

Q. Only two or three times? A. Yes, 

—. You only went over it a couple of times? A. I said, two or three 
times, perhaps. 

Witness further stated that when he took dinner at Mrs. Early’s 
house the hoy whispered to him not to eat the spinach. 

Q. But because the bov told you not to eat it vou didn’t eat it and 

didn’t inquire or ask why? A. lie said, “You better not eat it. 

It is not safe.” I said, “What is the matter” and he said, “I am 

afraid to tell vou.” 

«/ 

Q. You let it go at that, you did not say anything further? 
A. I did not want to get the boy into trouble and did not want to 
trace it anv further at that time. 

Witness stated that he said nothing to the plaintiff about it as it 
would have done no good. The spinach w T as put on the table at 
their places in side dishes and that he never ate there again 
140 for that reason. That he made no promise to return either 
the hoy or the furniture if the plaintiff gave it to him. 

Q. You had no intention when you took that hoy to return either 
the hoy or the furniture? A. I did not express myself either way. 
I did not know how the thing would come out. I was anxious to 
procure the hov to get him hack to a healthy basis just as fast as I 
could. I did not know T when it might occur that he w’ould be 
entirely well, or when she w’ould. It was her own proposition, that 
she wanted them returned when she was well and when the child 
was well. I have never seen that either one of them got w T ell yet. 

That the plaintiff refused to do things that she ought to have done. 
When witness supplied her $75.00 per month to provide food and 
clothing for the child she refused to buy him clothing, and witness 
was obliged to buy them out of his remaining $75.00 per month. 
The first lot of clothing w’as bought by witness a few T w r eeks after 
he left Mount Rainier. The child was in rags and plaintiff said 
she had no monev to buy him clothes. That the child needed clothes 
in 1916, and plaintiff did not buy him a suit until December and 
only after witness threatened to deduct the cost of the clothing if 
she did not do it. Plaintiff in the meantime deposited a portion of 
her allowance in the bank. The child suffered from hernia and was 
obliged to wear a steel truss: He had been wearing one for four or 
five years, and had outgrowm it. Witness wanted her to buy a new 
truss, one that was large enough and comfortable enough for him, 
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«nd pleaded with her for six months to do so. She put it off from 
time to time with various excuses and finally took the old truss 
down and had it repaired and told witness that she had taken the 
hoy to McKee’s Instrument store and had him fitted, that it cost 
thirty-five cents to repair the old truss, and that it was put back on 
the boy. M itness was not satisfied as it was injuring the 
141 child and he took him down to McKee’s store and bought 
him a new truss. Witness also bought the child two suits of 
clothes while he was in her custody and receiving $75.00 per month 
to provide for his clothing. He also bought him underwear, shoes, 
stockings and hats. Witness denied that he had said to plaintiff 
that he was a Morman at heart, although he might have made it 
as a joking remark. He did not remember saying anything of the 
kind. He denied that he received free love literature and took it 
to his home. He also denied that he talked free love a great deal 
in his home. Witness further stated that after he took custody of 
the child and went to live at Riverdale, Maryland, he got out a 
warrant for the plaintiff charging her with threats. 

Q. Wh at justification was there for your swearing to that affidavit 
that she threatened to murder both of you. A. She had threatened 
the child’s life. • She had made scenes on the porch of my home. 
She had come to the house and threatened to strike the child and 
got up out of her chair and struck at him with her fists after sho 
had not seen him for months. She raged around on the front 
porch and and screamed and fought and had a crowd of people 
there, and was shouting out that I had left her and run away from 
her for another woman, and it disgraced me so in the neighborhood 
and made such a scene, screaming and carrying on, that I could 
not stand it any longer. She had threatened this child and threat¬ 
ened his life and to burn the house and I believed that she would 
do so, and I had not been able to quiet her by any persuasion or 
any appeal to reason, and asked for a warrant to require her to 
keep the peace and for a small bond which she promised to put 
up but never did. It was only to protect my child. 

He denied that he refused to allow the bov to receive the Christmas 
presents from his mother. Witness said “No birthday or Christmas 
present ever reached the child at home or reached’his hands for 
the child.” 

Q. Did not Mr. Brashear, counsel in this case, request you to 
give something to your child for a birthday present and did 
142 you not return it to him and say the child could not have 
it, this very thing? (indicating)’ A. No, sir. I have never 
seen that before and I do not know what it is but I would like to 
explain exactly about that. Mrs. Early was out of the city, her 
whereabouts unknown, and about the time of the child’s birthday, 
Mr. Brashear, as her attorney called me by telephone at my office 
and asked where the child was, and I asked him why he wanted to 
know, and he said he had a gift from the child’s mother to the 
child, and I told him very well to send the gift to me and I would 
give it to the child. Mr. Brashear said, “No, it is the child’s mother’s 
special request to me and my special request that you give the address 
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of your home to me where the child is so I may make a personal 
delivery of this gift.” I told Mr. Brashear that I assured him 
positively that if he had any gift for the child I would be glad to 
deliver it to him. That was the last I ever heard of the gift. At 
Christmas no present or even a remembrance card was sent to the 
child by his mother. 

Whereupon Margaret L. Cooper was called as a witness in 
rebuttal. 

She stated that she had known Mrs. Early since January, 1917. 
That Mrs. Early had lived in her mother’s house from January, 
1917 until the first of July, 1917. The boy was not with her. 
That she knew Mrs. Early’s reputation for peace and good order and 
had never heard of her making any trouble of any kind. 

On cross-examination, witness stated that she never saw the plain¬ 
tiff with her husband and knew nothing whatever of her domestic 
life. 

Whereupon Mr. Claude C. Early was recalled for further exam¬ 
ination. 

He stated that his income was $1,800.00 per year and that his 
expenses were as follows: alimony $40.00 per month; room and 
board for himself, child and housekeeper to take care of the child 
$80.00 per month, carfare and railroad fare $12.00 or $15.00 
143 per month, furniture installments $9.00 per month, also 
doctor’s bills, medicines for the child which averaged at 
least $5.00 per month. That he is now indebted to the extent of 
about $1,500.00 

Q. IIow much are you paying on this a month? A. T have not 
been able to pay hardly any. Sometimes T have been able to pay 
$5.00 or $10.00 per month. I have to keep borrowing from time to 
time to satisfy the demands of other creditors who have threatened 
suits for leases of houses that I have had to break. That his 
estimate of expenses did not include items of clothing for himself 
and child. That the child’s clothing and toys average $5.00 per 
month and that his average for clothing would be about the same. 
Laundry would average from $4.00 to $5.00 per month. Lunches 
at noonday about $0.00 per month. That he had to drop his life 
insurance for lack of money to keep it up. That his expenses 
including alimony average about $178.00 per month. That in 
order to meet the additional expenses he has had to borrow from 
friends from time to time almost every month. 

Q. Was having a house a necessity for the boy in his condition? 
A. Absolutely. I would be keeping house this very moment except 
the house I was living in was sold from under me and I have not 
been able to find a house. I am just temporarily boarding now. 

Q. What do you expect to do in the near future? A. I expect 
to continue keeping house just as soon as I can find a place. I 
might say as to the other expenses that an operation is very necessary 
on the boy for hernia, that he is suffering from and has to wear a 
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steel truss. The operation would cost probably $50.00 or $75.00 at 
the least. 

Q. What is the reason you have not had it done? A. T have not 
had the money to do it. I had to have an operation on the boy in 
February for the removal of his tonsils and adenoids and that 
cost about $75.00. 

144 On cross-examination witness stated that his statement as 
to his expenses did not include his housekeeper’s salary which 
is $20.00 per month. 

Q. So that you are now spending about $40.00 more a montl) 
than you earn? A. Yes, and I am getting behind every month. 
I am getting into debt. I have not been able to pay my bills. 

Q. So that if the boy is left with you you will be getting into debt 
continually? A. Under the present payment of alimony and the 
present cost of living yes, unless my income is increased. 

Q. And you think it is necessary for you to have this Miss Zimmer¬ 
man to take care of the boy. A. I do not say Miss Zimmerman, 
necessarily, some suitable person who will be kind to him and keep 
him in a presentable condition. 

Q. How many arc there living in this house where you are keep¬ 
ing the boy now? A. Three other persons. 

Q. Father, mother and daughter. That his arrangements for 
board did not include the care of the child. That his experience had 
taught him that when he made arrangements for the hoard of the 
child and the care of the child by the same person it had proven 
tc be a failure. It was necessary for him to have somebody to look 
after the boy. Witness said he preferred “to have my boy in mv 
own home with someone employed to look after him whom I have 
some control over and not as in the case when the child was at 
Bladensburg, when he was harrassed and threatened and his life 
made iniserable under Mrs. Fearing’s care. That was my most bitten 
experience.” 

Q. So it is your intention to get a home outside of the District? 
A. It is my purpose to live in the country with that boy as long as 
he is in my custody, where he can have a country life and be out of 
doors. 


145 Witness stated that he had never been able to find such 
a place with country environments in the District of Columbia 
within his means. Witness stated that when he had any spare time 
and did not have the custody of the child he had attempted to 
solicit life insurance for the purpose of increasing his income and 
that he did this outside of office hours and as an outside occupation, 
but at the present time he did not contemplate soliciting life insur¬ 
ance as he had to spend all his spare time with the child, looking 
after his welfare. The child had been in such a state of health 
recently that it has required the presence of witness all the time 
that he has been out of office. 

Q. His health is a great deal better now than when you lived at 
Hyattsville is it not? A. His bodily strength is improving, but he 
is still highly nervous and not by any means cured of the disease 
from which he suffers. He is still in the doctor’s care and is in a 
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highly nervous state. The disease of chorea is still present. That 
the child was brought home much improved from the hospital 
in June 1915 but suffered a relapse at home and had to be taken 
back to the hospital within a few days after that and remained thero 
until September 1915, when he was discharged as cured, no further 
symptoms of the disease being present whatever. The child was 
merely weak from having lain in bed a period ot six months, hut 
otherwise was at that time cured from his attack of chorea or St. 
Vitus Dance. The doctors have so testified and this record will show 
it. That while the child was in the hospital he wrote some lifo 
insurance, and followed it up until the child was stricken with the 
last attack of chorea which was on Thanksgiving day, 1916, and 
with the exception of one or two small applications, had not written 
any business since. That his income from the life insurance busi¬ 
ness never exceeded in one month over *$25.00. That would he the 
result of a couple of months’ activities and that he did not} 

146 suppose it amounted to more than $1*)0.00 a year. \\ itness 
stated that a temporary bonus of 10% had been given the 

Treasury Department clerks by an Act of Congress for one year 
which ended on June 30, 1918. 

Q. If you lived in the District, your carfare would not he so much 
would it? A. No, but I have told you before 1 do not intend to live 
in the District where the rents arc so much that my means will not 
enable me to provide a house. I propose to live in the country where 
all the doctors who have attended mv child with any success at all 
have advised that he be kept with country environment, which I 
have not been able to find yet in the District of Columbia. 

Witness further stated that he went to Mount Rainier, Maryland 
solely on the recommendations of the physicians at John Hopkins 
Hospital for the benefit of the child’s health only. That the plain¬ 
tiff brought the child into the District of Columbia without the 
permission of witness and against his protest, lie insisted at all 
times that the child be kept in the country and plaintiff always 
refused to live in the country because she did not have city con¬ 
veniences. No amount of persuasion would induce her to live in 
the country. It was too inconvenient. 

Whereupon Mrs. Cecelia Lightbraun was called by the plain¬ 
tiff as a witness in her behalf and testimony was offered as to the 
general character of the plaintiff. Whereupon counsel for the 
defendant interposed and objected that such testimony was not 
proper rebuttal testimony but should have been introduced by the 
plaintiff in her case in chief, which objection was sustained by the 
court. The counsel for the plaintiff was then directed to confine his 
testimony to specific instances. 

Witness stated that her house was close to Mrs. Early’s indicating 
about thirty feet. That the windows were all up and that 

147 she was in the kitchen most of the time and when she was not 
in the kitchen she was out on the lawn with the child and 

she knows there could not have been any violent quarreling that 
she could not have heard and that she never heard of any. 
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Whereupon Mrs. Henry Moulton Fearing was called as a wit¬ 
ness in rebuttal by the plaintiff. 

She stated that she knew the defendant and first became acquainted 
with him in the month of June 1917. That she knew the boy 
Malcolm, had charge of him all day long. He was a very nice child 
and that Malcolm was so fond of her that his father did not let him 
know that he was going away. 

Witness testified over defendant’s objection that on one occasion 
she found the child under the bed. That she asked Malcolm what 
he was doing there and he said “I was under the bed because my 
father told me to hear all that I could.” 

Q. And, did you, while he was at your house, hear his father 
coach him as to what he should testify to in court? A. No, I did 
not, but I was under the window, the south window picking flowers 
and Mr. Early used to tell Malcolm a lot of fairy tales and when he 
told them he brought his point of view- 

The Court: Wait a minute, answer that question. Did you hear 
him coach the bov? 

The Witness: No; no. 

Q. Did you hear him say anything about what he should testify 
to in court? A. No. 

Whereupon Mrs. Lena Murray was called as a witness on rebuttal 
on behalf of the plaintiff and stated that she knew the plaintiff, had 
known her five or six years, and was asked the following question: 

“Well, you know other people who know her in the community 
where she resides?” 

148 Whereupon counsel for the defendant interposed and 
objected on the ground that evidence of good character on the. 
part of the plaintiff for peace and good order was a part of the 
plaintiff’s case in chief and that it could not be gone into in rebuttal. 
But the court overruled said objection and directed that said testi¬ 
mony be taken. 

Whereupon counsel for plaintiff asked the following question-: 

—. You knew other people who knew Mrs. Early? A. Yes. 

Q. You know what her reputation for peace and good order is? A. 
Everybody likes her. 

Q. I asked you if you knew her reputation for peace and good 
order. You can answer that by yes or no. —.-. 

Q. What is it? A. That she was very nice in the neighborhood. 

On cross-examination witness stated that she never knew Mrs. 
Earlv until she moved on Massachusetts Avenue where witness 
lived. That the first time she had heard Mrs. Early’s reputation 
for peace and good order discussed was there in the courtroom. 

Whereupon counsel for the defendant moved that the testimony 
should be stricken out as witness had disqualified herself as a char¬ 
acter witness, but said objection was overruled. 

The Court said, Well, frankly, I do not give much weight to the 
testimony. I will not strike it out. 
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Whereupon the plaintiff was reealled in rebuttal. 

She denied that she had ever struck her husband or Malcolm. 
She denied that she had made a scene in Paris. That she never made 
any scene in Genoa, and said that the child was ill of pnoumonia in 
Genoa and it took most of their time to look after him and they 
never had a word in Genoa. That they never had a scene while they 
were on the continent. 

149 That the first time she had ever had a scene with Mr. Early 
was when he came to her and told her that he was going to 

leave her. She denied that she ever assaulted her husband with a 
broomstick or a mopstick and while they were living at Mount 
Rainier, Marvland. That she never assaulted him because she was 
afraid of him. She denied that she had had any quarrels with him 
at Mount Rainier, Maryland before his leaving. 

Q. Did you have any quarrel about that? A. No, he talked about 
it. lie brought in a big beefsteak and- 

The Court: Madam, just answer the question. Did you have a 
quarrel with him? 

The Witness: No. We just talked and he up and left. 

Q. You had no quarrels with him? A. We did not have any fuss, 
if that is what you call quarreling. 

She denied giving the defendant a black eye. That she never 
whipped Malcolm and never put her hands on him, and that she 
never neglected the child and did not attempt to cure him by 
Christian Science. 

There was no cross-examination. 

This ended the testimony. 

Thereupon counsel for the defendant stated that he wished to 
make two motions, the first on the question of jurisdiction. 

Counsel for the defendant moved that the court dismiss the ease for 
lack of jurisdiction on the ground that the cause of action occurred 
outside of the District of Columbia and prior to residence of the 
plaintiff therein and that the plaintiff had not lived in the District 
uf Columbia for three years prior to filing her suit for the alleged 
cause of action that occurred outside of the District of Columbia, 
and prior to residence therein. That the court had no jurisdiction 
in such a ease under Section #971 of the Code of the District 
of Columbia. 

150 Whereupon the court held that the residence at Mount 
Rainier, Maryland was only a temporary residence and over¬ 
ruled the objection of the defendant to which ruling of the court, 
counsel for the defendant noted an exception which was duly allowed 
by the court. 

Counsel for the defendant thereupon moved that the court strike 
from the record all of the testimony relating to all matters prior to 
February 1913, at which time all differences between the parties to 
the suit were composed. They mutually condoned each other’s acts, 
and attempted to start afresh and renew co-habitation and that all 
matters prior to the condonation should be stricken from the records, 
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Lut the court said, “Well, I will overrule the motion for the present. 
I will pass upon it, though, at the conclusion of the case. I simply 
reserve my action on that for the present. 

During the argument of the first motion of the defendant, in 
regard to the lack of residential qualifications on the part of the 
plaintiff, comment was made by counsel for the plaintiff upon the 
failure of the defendant to produce at the hearing the lease which 
he claimed he had executed for a year on the house at Mount Rainier, 
Maryland, in support of his claim that the residence at Mount 
Rainier, Maryland was intended to be a permanent one. Counsel 
for the defendant the following day after the conclusion of the hear¬ 
ing offered to the court the affidavit of one Peter J. Hogan, resident 
of Mount Rainier, Maryland and a nonresident of the District of 
Columbia which said af 1 idavit is in words and figures following 
to wit: 


151 Tn the Supreme Court of the District of Columbia. 


Equity. No. 34915. 

Ida W. Early, Plaintiff, 
vs. 

Claude C. Early. 

District of Columbia, ss: 

, I Her J* Hogan, a resident of Mount Rainier, Maryland, being 
first duly sworn deposes and says: 

That he was engaged in the real estate business in the year 1915 
end in the spring of 1915 that he was then the agent for the Sauter 
house located on 44th St. Mount Rainier, Maryland, owned by Miss 
Theresa Sauter, that sometime between the middle of Aprii 1915 
and the end of that month, Claude C. Early executed a lease for a 
period of one year from May 1, 1915 with the privilege of renewal, 
that the lease was signed in my office at Mount Rainier, Maryland 
by both Mr. Early and Miss Sauter, in the presence of Miss Sauter 

rri ' \ ( l a W * E ? rl y, my partner, Mr. Albert L. Elmore and myself! 
That Mrs. Early insisted then and there that Mr. Early sign the 
lease even though the promised improvements on the house had 
not yet been completed. 

A careful search of my records fails to disclose the whereabouts 
?oir? e to the fact that I sold out my business on June 2, 

191/ and also because the lease was broken, the house having been 
sold and so therefore, there w’as no need of any further record of 
the lease. That Miss Sauter has married and removed to California 
and her present name and address are unknown to me. That Mr’ 
Elmore has also left the city of Washington and Mount Rainier’ 
and his present wdiereabou is are also unknown to me 

( Si S ned ) PETER J. HOGAN. 
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Subscribed and sworn to before me this 21st day of June, 1918, 

J. R. YOUNG, Clk., 

By F. E. CUNNINGHAM, 

Asst. Clk. 


But the court declined to receive said affidavit. 

152 The court then took the case under advisement and on 
the 29th day of June 1918, made the following decree: 

In the Supreme Court of the District of Columbia. 

Equity. No. 34915. 

Ida W. Early, Plaintiff, 
vs. 

Claude C. Early, Defendant. 

This cause came on to be heard at this term of the court, upon 
the pleadings; the testimony taken in open court, was argued by 
counsel, and considered by the court. 

It is, thereupon, this 29th day of June A. D. 1918, by the Court, 
Adjudged, Ordered, and Decreed that the writ of ne exeat, hereto¬ 
fore issued in this cause, be, and the same hereby is quashed, and 
the bond given in pursuance of said writ is hereby canceled. 

It is further Adjudged, Ordered, and Decreed that the plaintiff 
Jda W. Early be, and she hereby is granted a divorce “a mensa et 
there”, from the defendant Claude C. Early, and the said defendant 
is hereby ordered to pay her as alimony the sum of forty ($40.00) 
collars per month, in two semi-monthly installments of twenty 
($20.00) dollars each. The first installment of twenty ($20.00) 
dollars to be paid upon the first day of July 1918, and a like install¬ 
ment upon the 16th and 1st days of each and every month there¬ 
after until the further order of the court. 

It is further Adjudged, Ordered, and Decreed that the infant 
child Malcolm B. Early, be placed in the Bell Home of Anacostia 
yhere he is to be maintained at the expense of the defendant, until 
the further order of the court, and where he is not to be visited by 
the plaintiff except upon the further order of this court. 

It is further ordered that the defendant shall pay to Matthew 
E. O’Brien, attorney for the plaintiff the sum of fifty ($50.00) 
dollars in full for counsel fees. 

It is further ordered, that the defendant shall pay the costs of 
this suit to be taxed by the clerk, and for which the plaintiff may 
have execution as at law. 

(Signed) JENNINGS BAILEY, Justice . 

153 From that portion of the above decree beginning at the 
third paragraph the defendant noted an appeal to the Court 

of Appeals and gave a supersedeas bond in the sum of $?00.00 
which w r as approved by the Court. 
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Whereupon for the purpose of hearing the said cause upon appeal, 
the above digest of evidence offered at the hearing of the said cause 
was prepared and is accordingly for that purpose signed by the 
Court now for then, this 30th day of October A. D. 19i8. 

By the Court. 

JENNINGS BAILEY, Justice . 


154 (Copy.) 

PlV Ex. 1. 

June 18, ’18—9 p. m. 

Toledo, Ohio, Dec. 3, 1912. 

Darling Little Wife : Ever since mailing you that long special 
Delivery letter tonight I have felt miserable and sorry for many 
thinks I said and now I wish I hadn’t mailed it but dearest you made 
me tell you what was in my mind and heart. I am a miserable man 
dear girl—miserable with you and miserable without you. Now 
listen little girl: 

Of all the “sweethearts” 1 have am alleged to have, am accused of 
having or that you think I have—you are the only one to whose 
support I am now—ever have—or probably will contribute to—for 
some time hence. You always have come first in everything with 
me—you are my wife—the mother of my child—my sweetheart 
No. 1—and Capital 1 at that. I shall provide for you first of all. 
I will do more for you than for any other girl or woman. Though 
my dear you have broken my heart I love you anyway. I love 
you with all my heart and it also almost kills me to have to break 
vours but it’s no more unfair for you to break mv heart than for 
me to break yours. Though the methods were different the result 
is the same. You have wasted 10 of the best years of your life on me 
—I have given my youth to you in return. It is indeed a hard, 
parting my darling, but I simply cannot stand this continued fric¬ 
tion—this harrassing me all the while. You think you will not 
survive it hut you will—and you will be glad for being sensible— 
you will thank me for giving you the chance of your freedom 
now while vou are young handsome and attractive and you 

155 will get a man far more worthy of you. One you will love 
and respect—one who will suit you—be good to you and true 

to you. One who will be kind—one who will be more suited as a 
mate than I am and you will think more of him than you ever did 
me and you will be glad you got rid of me. Other women happily 
survive the same experience you are having and come out with their 
“tail feathers flying in the breeze” and better off and happier than 
ever before. Be gosh I will find you a nice man if you agree. 

Dear little sweet wife I do love you so much in spite of every¬ 
thing—way down deep in my heart—I have a feeling for you after 
10 years’ close association I cannot give you up, so easily and I 
know to do so will blight my whole life—the tragedy and regret I 
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know will ever bo with me but it looks like that’s the fate I m sched¬ 
uled for anyway so 1 will bear up some how—so will you. For the 
Child’s sake too it hurts me most—but ah! I can’t help it. I can’t. 
It’s better for us now to part than later my little one—when it will 
be in old age too far gone to marry again for either of us. I love 
you now and I know I will always love you and be always a broken 
hearted miserable man but don’t ask me to give up Miss Watson be¬ 
cause l cannot and will not. She came into my office when you went 
out of it in the summer. When I was in my deepest trouble she 
soothed me—I had no wife who was handing me out any soothing 
kindness then so don’t be too harsh with her. She has been good and 
kind to me when you would not be. Don’t blame her too harshly— 
she didn’t know I was married until recently—so she is innocent and 
you have wronged her with her father. I shall stand loyally by her 
too. 

156 I am sorry for you little darling because this is all such 
a shock to you—and because you will suffer so—but dear 

little girl think too how you have made me too suffer all these years. 

I have suffered in silence even away from home these years. I have 
known for a long time—felt it in my bones that the crash had to 
come and T always dreaded it for your sake for the child’s and for 
mine. I could see a mere speck in our horizon of life looming up 
in the distance and saw it grow bigger and darker until an immense 
black cloud seemed to be hanging over us—I felt it I knew it. Tt. 
bursted in the summer now the cloud has bursted again. I wish I 
might offer you some consolation sweetheart No. One but my brain 
fails me—though I know you suffer much even as I suffer and it 
almost kills me to have to give you up. I will live through it—so 
will you but 1 cannot for-see any immediate happiness for me. My 
heart goes out to you—bleeds for you in this tragedy. You have a 
Cod to go to and pray to—I have no one but myself to go to. 

Since T forgave you Ida—since I saw you. I have tried to be 
kind to you considerate and attentive T believe I have not been 
very unkind or neglectful in my communications to you—“Bouquet 
No." 60,000,000.” Really I want to be kind and tender with vou. 
T hings may come about in such a way that we may never he 
divorced—I wish I could see it that way. But you will always he 
suspicious of me—I don’t blame you—but after all these troubles— 
disclosures—controversies, jealousies—plots, intrigue conspiracies— 
investigations inquires, etc. and the results—how could we ever 
be happy together.—They would he haunting us every time 

157 we kissed each other or looked into eaeh others eyes.—It 
would be a continuation of the present “Night-mare” of mar¬ 
ried life. These Ghosts would always be looming up to us. My 
dear be sensible—fair minded and just. How could we ever for¬ 
get everything—obliterate it from our minds—how could we ever 
again liver perman-tlv—constantly and happily together. Our past 
experiences prove that those old scores will “Come up” when anger 
or irritation comes in the heart. Ida I want to be kind fair and just 
to you. I want to make a “Proposition” to you: 

Suppose we drift along remaining apart for a while—me visiting 
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you occasionally—we continuing our pleasant relations—frequent— 
kind and pleasant and loving correspondence. You not to meddle 
or pry or investigate into my personal affairs—nor I in yours. You 
not to be hysterical or make any scenes when I visit you—don’t cry 
in my presence or weep or scold or plead or beg me to change my 
plans, my declaration or my intentions toward you. Me to support 
you—care for you—provide you and Malco a nice little home—to 
which I can go and come as I please—forever and forever whether 
a divorce or not—unless you wish to re-marry—in which case I 
am not to stand in the way or embarrass you. In this way the 
wounds for both of us will heal nicely and we will always at least 
be friends and Pals and probably sweethearts. I will be kind and 
good to you,—you also to be the same to me—We to always stand 
by each other in everything till death—Either of us to have our 
absolute freedom at any time we ask it without protest from the 
other. You to have a divorce any time you wish it but our pleasant 
relations to continue always. We to remain apart for the present 
the same as we were when I was — road with the same obliga- 
158 tions binding on each other as they were while I was on the 
road. 

You can see I can’t give you up utterly at once even though I 
must or think I must or can. 

Under the circumstances of our strange relations and strained 
relations and estrangement this is about the most comforting prop¬ 
osition I can offer now. 

Is this a better letter than the long one? What do you think of 
this “Proposition” remember the “Proposition” in Manila? Well 
sweetheart No. One—It’s nicer to be called sweetheart or to be sweet¬ 
heart than wife—I love you darling—anyway in spite of Hell—and 
everything and deep water but Oh you “Manistel”—ha! ha! Let us 
see the humorous side too—as we go along. Now think of the 
funniest things you every saw or heard that made you laugh till 
the tears came—ha ha! ha—now laughs—laugh—laugh. Smile 
Lizzie smile. There’s a post care says,. Smile damn you, smile. 
Cheer up sweetheart Numero Uno—forget the grief and laugh like 
the devil. I love you honey—I love you anyway. Live hugs and 
kisses to my own little girl. Remember that hen—she didn’t run 
her “level best” did you? 

Lovingly yours, 

(Signed) “CLAUPIE.” 


7—3233a 
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(Copy.) 

PlVs Ex. 3. 


June 18, ’18. 

Washington, D. C., June 22, 1917. 

Mrs. Earlie 1 have never had the pleasure to meet you but I 
have heard all about your awful sorrow and trouble from a lady 
friend of yours who told me all about it and asked me to keep 
your secret and not talk to anyone about it and I haven’t. T want 
to tell you Mrs. Earlier my heart aches for you because I have been 
through the same kind of trouble myself and 1 know just how you 
feel and my heart suffers for you, believe me. I am not signing my 
name to my letter because I would be violating a confidence and I 
don’t want to get myself mixed up in any more trouble because I 
have had so much. I have never seen or heard of your husband but 
your lady friend says from what you told her he must be a villwm 
and l do truly know the sufferings of a life’s heart in a case like that. 

I have hesitated about going to see you or to write to you because 
1 was afraid you might think I was hutting in and ought to mind 
my own business and not bother you, but after thinking about it a 
long time decided to write tins letter and not sign my name to it. 
Now listen to me, I have been through this thing and I know what 
1 am talking about. Why don’t you go to Reno, Nevada, where in 
six months’ residence there you can get any kind of a divorce you 
want to—an absolute divorce and then be through with the whole 
business and start life all over again, that’s what I did and now 1 
am a happy woman and don’t have to be the object of charity from 
a rejected vidian of a husband and take his support money, 
160 I am independent for that and in this day of woman’s rights 
she don’t have to depend on any man for her bread and 
butter, no indeed. I first made the mistake of wasting my time 
and money trying out with a limited divorce in the District Courts 
but after waiting about a year and getting no good results I saw it 
was no use and that a limited divorce was no good to me anyhow 
and I went to Reno where I got an absolute divorce on Cruelty 
grounds. I hope you benefit by my mistakes in the beginning and 
by my success in the end. I would wish any woman that much 
whether 1 ever saw her or not. I hear you are a good Christian 
woman and that’s why I am taking this way to help you get your 
justice which you surely will do if you go by my advice. The power 
of God which works in a very mysterious way has made me write 
this letter because I dreamed about you and can’t get it off of my 
mind until I offer you this advice which will surely help you safely 
through all your trouble. Now I do hope you will heed this advice 
as being a message direct from God in Heaven through me as his 
messenger for I surely feel I am his messenger. 

Good bye dear Mrs. Earile and may God bless you and make you 
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win out and get your freedom and justice. My prayers will be for 
you every night and my deepest sympathy is for you. 

Your friend who went through the same trouble like your- and 
won in the end—thanks to God and a righteous Judge" in Reno. 

Please Keep this letter and your plans secret because your lady 
triend would know who wrote it to you and she would be mad with 
me and L would loose a good friend. 


[Endorsed : J z 4 —2. Equity No. 34915. Ida W. Early, v. 
l laude C. Early. Digest of evidence submitted at trial of cause. 
Submitted in Open Court, Aug. 13th, 1918. William Hite, J. 
Edward L. Dies Atty. for deft. Filed Aug. 13, 1913. John R 
Young, Clerk. 
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IN THE COURT OF APPEALS OF THE DISTRICT 

OF COLUMBIA. 


January Term, 1919. 


No. 3233. 


CLAUDE C. EARLY, APPELLANT, 

Z f S. 

IDA W. EARLY. 


BRIEF FOR APPELLANT. 


Statement of Case. 

This appeal is from a final decree (Rec., 43-4) of the 
Supreme Court of the District of Columbia, granting a 
divorce “a mcnsa et thoro" to appellee, Ida W. Early, here¬ 
after referred to as plaintiff, against appellant, Claude C. 
Early, hereafter called defendant, requiring him to pay 
plaintiff alimony in the sum of $40 per month, in semi¬ 
monthly installments, decreeing that their minor son, Mal¬ 
colm, born September 22, 1908 (Rec., 2, 49), and, there¬ 
fore, in his eleventh year, be placed in the Bell Home of 
Anacostia, where he is to be maintained at the expense of 
the defendant—the father—until the further order of the , 
court; and “where he [the child] is not to be visited by 
the plaintiff [mother] except upon the further order of the 
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court” (Rec., 44). The decree further provides that the 
defendant shall pay a counsel fee to plaintiff s attorney, and 
costs were adjudged against him. The decree is utterly 
silent so far as the rights of the defendant—the father 
are concerned, not even the right to see or visit his son is 
authorized thereby. The father has not even the right, by 
the decree, to make application to see his son. 

The parties were married July 8, 1903, at Manilla, P. I. 
(Rec., 2), and have one child, the boy above referred to. 

The bill was filed January 29, 1917 (Rec., 1) and prays 
for a decree “a mensa et thoro” upon the grounds of de¬ 
sertion and cruelty (Rec. 2), custody of the child, pendente 
life and permanently, alimony and counsel fees (Rec., 3). 

The plaintiff's bill (Fifth paragraph, Rec. 2) specifically 
charges that the desertion occurred September, 1914, al¬ 
though she testified that it took place u in September, 191*>, 
before the child's birthday, which came on the 22nd of 
that month” (Rec., 54), while she and defendant were re¬ 
siding at Mount Rainier, Md., and that she stayed at that 
place until about November 1, 1915, before she “moved in,” 
referring to Washington (Rec., 54). 

The defendant, in his answer, states that the separation 
occurred in September, 1915 (Rec., 7), and not in 1914 
as stated in the bill; that he did not leave her without cause 
and he details the reasons which absolutely compelled him 
to do so (Rec., 7), which will be hereinafter referred to in 
this brief. 

The general allegations of cruelty contained in the bill 
(Rec., 2) are denied and answered by the defendant (Rec., 
7-11). 

The minor son of the parties is a very delicate child (Rec., 
2, 8), afflicted with saint vitus dance and is almost constant¬ 
ly attended by a physician. Prior to the filing of the bill, 
the father (defendant) received the child from his mother 
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(Rec., 8), the reason for this, assigned by her to others, be¬ 
ing “that she had no control over the child and could not 
manage him” (Rec., 12-13). 

The physician attending the child “lost faith in Mrs. 
Early’s ability to care for the child as she had on a number 
of occasions neglected to give him the medicines prescribed, 
and to keep her engagements made with deponent at his 
office for the treatment of the child” (Rec., 11). Defend¬ 
ant says that quarrels ensued between plaintiff and himself 
because of plaintiff’s neglect to properly nurse the child 
after his return from the hospital and because of her stub 
born refusal to abide by the advice and methods of treat¬ 
ment prescribed by the nerve specialists of John Hopkins 
Hospital instead of treatments by Christian Science (Rec., 
35). 

Upon the mother’s application for custody of the child, 
pending the suit, Justice Hitz, after a full hearing, denied 
the same and decreed “that the custody of said infant, 
Malcolm B. Early, be awarded to the defendant,” permit¬ 
ting the mother to visit the child at the defendant’s home 
one day in each week (Rec., 15). The defendant still has 
custody of the child, and upon the entry of the final decree 
he gave a supersedeas bond in perfecting this appeal (Rec., 
44). 

One of the main contentions involved on this appeal is 
that the decree in regard to the custody of the child is not 
only without support in the testimony, but that the record 
abundantly shows that, in consideration of the welfare of 
the child alone, permanent custody of the child should have 
been awarded to the father. Another main contention is 
that the decree granting a divorce “a mcnsa ct tlioro ” to 
the plaintiff is without sufficient or corroborative evidence 
to justify it and that the bill should have been dismissed. 
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The decree rests exclusively upon the uncorroborated, con¬ 
tradictory and indefinite testimony of the plaintiff. 

The question of the jurisdiction of the court to entertain 
the suit under section 071 of the Code is raised because the 
plaintiff failed to establish a bona fide residence in the 
district of Columbia for at least three years next before the 
filing of her bill, the alleged cause of action having occurred 
in Maryland. 

The appellant assigns errors in addition to those just re¬ 
ferred to. 

In order to avoid needless repetition, a summary of the 
essential allegations contained in the pleadings and the sub¬ 
stance of the evidence bearing upon the assignment of er¬ 
rors will be appropriately set out in the argument. 

This appeal is taken from the final decree, with the excep¬ 
tion of that part thereof which quashed the writ nc exeat, 
issued at the beginning of the litigation. (Rec. 44.) 

ASSIGNMENT OF ERRORS. 

The Trial Court Erred as Follows: 

1. In overruling the motion of the defendant, made at 
the conclusion of all the evidence, to dismiss the case for 
lack of jurisdiction on the ground that the alleged cause 
of action occurred out of the District and prior to residence 
of the plaintiff therein, the plaintiff not being a bona fide 
resident of this District for at least three years next before 
the filing of her bill of complaint. 

2. In not holding that, by reason of section 971 of the 
D. C. Code, the court had no jurisdiction of this case. 

3. In not dismissing the bill of complaint for failure of 
the plaintiff to establish a legal residence in the District of 
Columbia. 
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4. In deciding that the parties to a divorce suit are com¬ 
petent witnesses. 

5. In holding that, if the parties are competent witnesses, 
the plaintiff’s testimony is corroborated by other evidence 
to justify a decree in her favor. 

0. In admitting in evidence alleged matters and letters 
antedating February, 1013, and in overruling defendant’s 
motion to strike from the record such testimony because 
all differences between the parties prior to February, 1013, 
were composed and condoned by a renewal of cohabitation, 
and living together until September, 1015. 

7. In entering the final decree based upon testimony re¬ 
lating to matters alleged to have occurred prior to February, 
1013. 

S. In admitting in evidence letter of the defendant to the 
plaintiff, dated Toledo, Ohio, December 3, 1012. 

0. In not awarding permanent custody of the child to the 
defendant. 

10. In decreeing that the child be placed in the Bell 
Home of Anacostia where he is to be maintained at the 
expense of defendant, until the further order of the court, 
without even a provision authorizing the defendant—the 
father—to visit or see his son. 

11. In admitting in evidence an anonymous letter dated 
Washington, D. C., June 22, 1017, beginning, “Mrs. 
Earlie.” 

12. In permitting the plaintiff to testify regarding a 
conversation between plaintiff and defendant relative to a 
certain letter, called the “steamed letter,’’ signed by Miss 
Watson, not produced, which the plaintiff testified was 
addressed to defendant, and received by the plaintiff 
through the mail, prior to the reconciliation. 

13. In permitting the witness Mrs. Lena Murray to tes¬ 
tify in behalf of the plaintiff, in rebuttal, in answer to the 


6 


question of plaintiff's counsel as to peace and good order 
of plaintiff, “that she was very nice in the neighborhood”; 
and in overruling defendant's motion to strike out the 
answer. 

14. In not dismissing the bill for failure of the plaintiff 
to adduce sufficient or other evidence to support the alle¬ 
gations thereof. 

15. In entering so much of the final decree as grants the 
plaintiff a divorce “a mcnsa ct thoro" and in directing 
defendant to pay plaintiff alimony and counsel fees. 

ARGUMENT. 

Errors 1, 2, 3. 

JURISDICTION. 

Assignment No. 1 complains of error in overruling the 
motion of the defendant, made at the conclusion of all of 
the evidence, to dismiss the case for lack of jurisdiction 
because the alleged cause of action occurred out of the 
District and prior to residence therein, the plaintiff not 
being a bona fide resident of the District for at least three 
years next before the filing of her bill of complaint; assign¬ 
ment No. 2, that the court had no jurisdiction by reason 
of the provisions of Section 071 of the Code; and assign¬ 
ment No. 3, in not dismissing the bill because the plaintiff 
failed to establish a legal residence in the District of 
Columbia. 

The motion, ruling and exception are contained on page 
02 of the Record. The court ruled that the residence of the 
plaintiff at Mount Ranier, Md., was only a temporary resi¬ 
dence. (Rec. 02.) 

Section 071, Code D. C., provides: 

“Only Residents Divorced—No decree of nullity of mar- 




riage or divorce shall be rendered in favor of anyone net 
a resident of the District of Columbia, and no divorce shall 
be decreed in favor of any person who has not been a bona 
fide resident of said District for at least three years next 
before the application therefor for any cause which shall 

have occurred out of said District and prior to residence 
therein.” 

The testimony of the plaintiff in regard to her alleged 
residence in the District of Columbia is so uncertain and 
contradictory as to justify a dismissal of the bill upon that 
ground alone. The alleged cause for a limited divorce 
occurred while the parties had their residence at Mount 
Ranier, Md. 

The plaintiff testified, in chief (Rec. 40), that she and 
defendant were married July 8, 1003, at Manilla, P. I., and 
lived there for “six [defendant says it was eight, Rec. 73] 
years, and came to Washington when the child Malcolm, 
who is now ten years of age, was one year old [which 
would be 1000 because the child was born September 22, 
1008. See Bill, Rec. 2.] and with the exception of two 
years [definite time not stated] had resided in the District 
of Columbia, and was a resident of the District of Colum¬ 
bia at that timer (Rec. 40.) Plaintiff does not state 
clearly and definitely what year “at that time” is intended. 
As will be presently pointed out, the positive statement 
in her examination-in-chief that she was a resident of the 
District of Columbia “at that time,” or at any time, is 
flatly contradicted by her testimony on cross-examination. 
She further testified, in chief (Rec. 40), that “she and 
defendant separated nearly three years ago.” (Rec. 40.) 
The date she was testifying was June 17, 1018 (Rec. 49), 
and the y ear of the separation, therefore, according to her 
testimony, was 1915, whereas, in her bill she alleged speci¬ 
fically that the defendant deserted her in September, 1914. 





(Rec. 2.) On cross-examination, she again contradicted 
the sworn statement in her bill as to the date of the al¬ 
leged desertion, in that she testified, “That she separated 
from the defendant in September, 1915, before the child s 
birthday which came on the 22nd of the month, (Rec. 54) 
while they were residing at Mount Ranier, Md. (Rec. 
54. 55.) The bill was filed January 29, 1917 (Rec. 1), 
sixteen months after the separation, although the bill al¬ 
leges that she has been a resident of the District of Colum¬ 
bia for more than three years last past. (Rec. 2.) 

She also testified (Rec. 49) : “That prior to the separa¬ 
tion they had lived at Mount Ranier, Md., where she testi¬ 
fied they went for the summer. That the child Malcolm 
was ill in the Johns Hopkins Hospital, and expected to die. 
that the doctors gave him up and said that they could not 
do much for him, and he was brought home to Mount 
Ranier. That prior to this they [plaintiff and defendant! 
had trouble hut she had condoned it. (Rec. 49.) She said 
that she went on a trip with the defendant to the Dakotas. 
[Time not stated.] That he was called upon to go to some 
place in Utah, but that she did not go with him. and went 
to her sister’s at Madison, Wisconsin, where she stayed four 
months, when the defendant began to neglect her. That 
while she was at her sister’s in Madison, Wis., she received 
instructions from her husband to go to Fort Wayne, Ind., 
in the summer of 1913, which she did,” (Rec. 49 i and that 
they lived there together for awhile (Rec. 50) ; that her 
husband afterwards went to Toledo (Rec. 51, middle 
page); that, subsequently, he met her in Marion , Ohio, 
where a reconciliation occurred and they lived together 
there for three months (Rec. 51, 53)— February, March, 
and April, 1913 . Rec. 53.) At the time of the reconcilia¬ 
tion, defendant resigned from the Indian Bureau and ac¬ 
cepted a position with the Mutual Life Insurance Company. 



(Rec. 51, 52.) That he was unsuccessful in the insurance 
business, got his position back with the Indian Bureau (Rec. 
«>2) and he was accredited to the State of Arizona in the 
Government service. (Rec. 53.) 

I he plaintiff and defendant lived together, in this Dis¬ 
trict, from May, 1013, to the latter part of May, 1015, 
when they removed to Mount Ranier, Aid. (Rec. 53, 74.) 

Upon cross-examination of Airs. Early (Rec. 53), in 
reference to their removal to Mount Ranier, Aid., the fol¬ 
lowing occurred: 

. Ill you take all of your furniture with you? 

“A. Of course, you could not go unless you took 
something with you. 

“Q. You did not leave anything in Washington ? 

“A. I do not remember. 

“O. You did not retain any house or residence of 
any kind? 

“A. We never had a home. 

“Q. When you went to Alount Rainier, Aid., you 
did not retain any residence in the District of Co¬ 
lumbia ? 

“A. No, because we did not have any.” 

She further testified that she was with her husband in 
the office of a Air. Hagan, real estate agent, in Mount 
Ranier, but could not recall that a lease was signed; that 
she could not recall that she insisted upon receiving a lease 
for a year with a privilege of renewal; that Air. Early at¬ 
tended to that matter. “That she intended to live with the 
defendant at Alount Ranier, but did not know he was leas¬ 
ing for more than the summer. We went out for the 
child’s health for the summer because I never had any in¬ 
tention of living at Alount Ranier, Aid.” (Rec. 53.) 
Asked if she did not know that Mr. Early went there with 
the intention of living permanently, she answered: “I do 
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not know what he was thinking.” (Rec. 53.) She re¬ 
mained in Mount Ranier until about November 1 , 1015, 
when she moved in (Rec. 54) and rented a house at Todd 
and Second Streets (Rec. 53), bringing her furniture 
(Rec. 55) ; that she first formed the intention of moving to 
Washington when M>r. Early left her (Rec. 55), which 
was in September, 1015. 

Defendant testified (Rec. 74) that his reason for moving 
from Washington to Mount Ranier was that the doctors 
at Johns Hopkins Hospital advised that the little boy of 
plaintiff and defendant, who was then in a hospital, should 
be kept in the country permanently, and defendant moved 
to Mount Ranier so as to be ready for the boy when he 
should come from the hospitatl and so that he could stay 
in the country permanently to regain his health; that he and 
plaintiff searched for a house for the above purpose and 
found one at Mount Ranier (Rec. 74). The certificate of 
Dr. Ralph B. Lee, Acting Superintendent, Johns Hopkins 
Hospital (Rec. 41) shows that the child was a patient at 
the Hospital from February 17, 1015, to June 13, 1015; 
that he was treated for chorea and was greatly improved 
when discharged; that a relapse occurred and he was ad¬ 
mitted a second time July 14, 1015, and remained in the 
hospital until he was taken home by his father September 5, 
1015; that his parents were advised to keep him from all 
excitement (Rec. 41) and in the open air as much as pos¬ 
sible (Rec. 42) See, also, affidavit of Dr. H. M. Thomas 
(Rec. 41). 

Defendant testified that he and plaintiff resided in 
Manilla eight years (Rec. 73) from the date of their mar¬ 
riage in 1003 (instead of six years as she testified, Rec. 40) ; 
they then made a trip through Europe and came to New 
^ ork City (Rec. 74, 83). She, too, testified regarding the 
European trip (Rec. 02). He says that after they came to 
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the United States (which was in 1011), they finally came 
to Washington and went to housekeeping at Washington 
Grove, Md. (Rec. 74); it was in 1912 when she joined 
him in South Dakota, but she stayed only a few weeks and 
then went to visit her sister in Madison, Wis. (Rec. 74) ; 
that in 1912, he was seeking a position with an Insurance 
Company and was not certain whether he would locate at 
Fort Wayne, Indiana, Toledo, or Buffalo; that he wished 
to resign his Government position and locate in some good- 
sized town near Chicago; that he was in Fort Wayne a 
few days when he visited her there; he alone went from the 
latter city to Toledo; that she remained at Fort Wayne and 
joined him at Marion, Ohio, in February, 1913, where he 
intended to locate permanently, but on account of the floods 
left there and came to Washington where he remained un¬ 
til May, 1915, when he and plaintiff went to Mount Ranier 
(Rec. 74). He testifies, too, that the general reconciliation 
and a renewal of cohabitation occurred at Marion, Ohio 
(Rec. 75). 

In view of the foregoing, it is submitted that the plaintiff 
failed to establish a bona fide residence in this District for 
three years next before the filing of her bill on Januarv 29, 
1917, which was, of course, essential to maintain the juris¬ 
diction of the court under section 971 of the Code, because 
the plaintiff s alleged cause of action occurred at Mount 
Ranier, Md. The instant case is dissimilar from Creel v. 
Creel (43 App. Cas. 83) where the acts relied upon occurred 
in the District of Columbia while the parties were residing 
therein. In that case, the evidence tended to show a course 
of conduct commencing in Baltimore and culminating in 
this District. In this case, according to the plaintiff’s own 
testimony, all of her alleged grievances occurred outside of 
the District; that prior to the time her child “was brought 
home to Mount Ranier,” they had had trouble but she had 




12 


condoned it (Rec. 40). Her testimony (Rec. 53) that 
when they moved to Mount Ranier in May, 1915, she never 
retained any residence in the District “because we did not 
have any,” and that “we never had a home” (Rec. 53) 
would seem to dispose of the point adversely to her con¬ 
tention. 

In this District, in a divorce suit, in which is involved the 
question of whether the plaintiff is a resident of this Dis¬ 
trict or of the State of Maryland at the time suit is insti¬ 
tuted, the matter of residence will he regarded as the equiva¬ 
lent of domicile; and in contemplation of the laws of both 
jurisdictions, residence requires and implies a fixed place 
of abode with intention to remain permanently or at least 
indefinitely. (Downs v. Downs, 23 App. Cas. 381.) In 
that case, it appeared that for a year or two, plaintiff lived 
part of the time in this District and part of the time in 
Maryland. 

In the instant case, the trial judge ruled (Rec. 92) that 
the residence of the plaintiff at Mount Ranier was only a 
temporary one. It would seem that, on the contrary, the 
living together of plaintiff and defendant in this District 
prior to removing to Mount Ranier, was temporary, with 
no fixed intention of the parties to permanently reside in 
this District; and that when they removed to Mount Ranier, 
leasing a house for one year, with privilege of another year, 
taking all of their furniture and effects with them, it is 
manifest that it was with the intention, as testified to by 
defendant, of their permanently residing in Maryland. The 
absolute necessity for doing so was because of the very 
critical condition of their child’s health, the country and 
open air having been urgently advised for him by physicians 
who were treating him. The temporary living together by 
the parties in this District was therefore abandoned; and 
even if it were assumed, for the sake of argument, that the 
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defendant deserted the plaintiff without justifiable cause 
while they were residing at Mount Rainier, the plaintiff had 
lived in the District but sixteen months next before the filing 
of her bill. 

The necessity of a bona fide residence of three years next 
before the filing of a bill, when the cause occurs out of the 
District, is just as imperative under section 071 of the 
Code, as it is that a plaintiff should be a resident of the 
District when the cause of action has occurred in this 
District. (Blandy v. Blandy, 20 App. Cas. 535, 539.) 

The plaintiff, in her own testimony, does not even show 
that she was a legal resident of the District of Columbia at 
the time of the filing of her bill. 

In Hendricks v. Hendricks, 72 Ala. 132, the parties were 
married in the State and had resided therein at certain times, 
and there was an absence of evidence that there was at 
any time a change of the domicile of either. ‘‘The bona 
fide residence” of the plaintiff, said the court, “which the 
statute requires, may, like any other fact, be proved by 
circumstances; hut the circumstances should be strong, in 
themselves conclusive, and inconsistent with any other 
reasonable hypothesis, than the existence of the fact. In a 
suit for divorce, the interests of society, as well as the in¬ 
terests of the parties, are involved; and as to a material fact, 
the court should not proceed upon evidence which is con¬ 
sistent with the non-existence of the fact; especially, when 
it is, as in the present case, manifest that, if the fact really 
exists, the party complaining has the means, and has had the 
opportunity, of proving it directly and indisputably.” 

Proof of domicile cannot be established by a mere pre¬ 
ponderance of evidence (Hendricks v. Hendricks, 72 Ala. 
132) ; or by the admission of the parties at the trial. There 
must be actual proof to the satisfaction of the court by wit¬ 
nesses. (Prettyman v. Prettyman, 125 Ind. 149.) Nor can 






such proof be waived by failure to object to its sufficiency 
at the trial. Jurisdiction of the subject matter cannot be 
acquired by waiver or consent. Not only the courts look 
at the matter of jurisdiction without the question being 
raised by the parties, but in every case they are bound to in¬ 
quire whether the facts presented give jurisdiction. (Beach 
v. Beach, 4 Okla. 300.) The proof of domicile must be full 
and satisfactory (Maxwell v. Maxwell, 53 Ind. 303). 

Residence must be continuous and for the full statutory 
period. (McShane v. McShane, 45 N. J. Eq. 341; Cod- 
dington v. Coddington, 20 N. J. Eq. 203.) 

Under a statute requiring proof of residence, in a suit 
for divorce, “for the term of three years, during which 
such desertion shall have continued, a divorce will be re¬ 
fused where plaintiff resided a portion of the time in an¬ 
other State*' (Sanders v. Sanders, 29 N. J. Eq. 410). 

Errors 4, 5. 

Assignment No. 4 is that the court erred in ruling that 
the parties to a divorce suit are competent witnesses; and 
assignment No. 5 is that if the parties are competent, the 
plaintiff's testimony is not corroborated by other evidence. 

In Bergheimer v. Bergheimer, 17 App. Cas. 381 (de¬ 
cided January 8, 1901, this court held that, under sections 
870 and 877 of the Revised Statutes of the United States 
for the District of Columbia, “in this District, the parties 
to a suit for divorce arc not competent to testify as wit- 
nesses on their behalf.” 

In Lenoir v. Lenoir, 24 App. Cas. 1G0 (decided June 28, 
1904) the Bergheimer case is referred to and the court says 
that the ruling in that case followed the ruling in the case 
of Burdette v. Burdette,, 2 Mackey, 4G9, “and the uniform 
rule of practice in this District.’’ And the court then con- 
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skiers section 9G4 of the Code and decides (p. 165) that 
under that section “no decree for a divorce or the annul¬ 
ment of a marriage can be given upon the mere unsupported 
petition of either husband or wife, even though the peti¬ 
tion should be sworn to; and it is not apparent to us that 
the conditions are altered by the substitution of a deposi¬ 
tion for the petition. The plain purpose of the law is to 
prohibit divorce or annulment of marriage upon the mere 
statement of one of the parties without corroborative evi¬ 
dence. This may be often difficult and sometimes im¬ 
possible, to be procured; and we may easily conceive of 
cases where the requirement would work hardship. But the 
reason of the requirement and the public policy to be sub¬ 
served, are apparent, and that public policy must prevail 
against the individual cases of hardship.” The court also 
says (p. 160) : 

“While we have no reason to doubt the truthfulness of 
the appellant’s statements in his testimony, yet, as the other 
cindence required by the statute is wanting in his case, we 
cannot see that there was any error in the refusal of the 
relief which he prayed.” 

The Lenoir case apparently rules that the parties are 
competent, but that case undoubtedly and pointedly decides 
that no decree for divorce or of annulment can he granted 
upon the uncorroborated testimony of either husband or 
wife. 

In the case at bar, the decree rests upon the testimony 
of the plaintiff herself. (Rec. 49-58.) Upon examination 
of the brief testimony of her three witnesses (Rec. 58), 
it will be seen that none of them gave testimony of any 
consequence, certainly not in corroboration of or in relation 
to the plaintiff’s testimony as to the grounds for divorce as 
charged in the bill. 

The statute (section 964, Code) requires corroboration 
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by other evidence. Similar statutes exist in many States. 
(9 Am. and Eng. Ency. Law, 2nd Ed. 848.) 

Errors 6, 7, 8. 

Assignment No. 0 complains of the ruling of the court in 
admitting in evidence alleged matters and letters antedating 
February, 1913, and in overruling defendant's motion to 
strike from the record such testimony because all differences 
between the parties prior to February, 1913, were composed 
and condoned by a renewal of cohabitation, and their living 
together until September, 1915; assignment No. 7 asserts 
that error was committed in entering the decree based upon 
said differences alleged to have occurred prior to Febru¬ 
ary, 1913; and assignment No. 8 in admitting defendant's 
letter to plaintiff, dated December 3, 1912. 

The plaintiff testified that the separation which plaintiff 
claims was desertion of her by the defendant, upon which 
ground the bill was filed, occurred in September, 1915, 
while they were residing at Mount Ranier, Md. (Rec. 49, 
54). It also appears from the testimony of the plaintiff 
that she and defendant moved to Mount Ranier in the lat¬ 
ter part of May, 1915 (Rec. 53). It appears by the testi¬ 
mony of defendant that the last separation between plaintiff 
and defendant occurred in September, 1915. (Rec. 75.) 
Attention has already been called to the fact that the plain¬ 
tiff wrongfully made oath in her bill of complaint (Rec. 2) 
that the defendant deserted her in September, 1914. 

The plaintiff testified (Rec. 49) that prior to the separa¬ 
tion at Mount Ranier, Md., “they had trouble but she con¬ 
doned it.'’ (Rec. 49.) She testified that the reconciliation 
took place in 1913, in Ohio, with renewal of cohabitation. 
(Rec. 53.) 

Defendant also testified that the reconciliation was at 
Marion, Ohio, in February, 1913 (Rec. 74, 75) ; “that the 



entire slate was wiped clean and they started afresh.” 
(Rec. 75.) 

Notwithstanding the reconciliation in 1913, the trial 
court permitted the plaintiff to introduce in evidence a letter 
of the defendant dated Toledo, Ohio, December 3, 1912 
(Rec., 50, 95-97); and permitted her to testify that while 
defendant and plaintiff were in Fort Wayne (which was 
in 1912, Rec., 75) plaintiff discussed with the defendant a 
Mi ss Watson a good deal (Rec., 50); and to detail alleged 
conversations between her and the defendant relative to 
certain letters from women addressed to the defendant 
which the plaintiff says she opened and read (Rec., 50-51); 
and permitted the plaintiff to be recalled and to testify to 
a conversation between plaintiff and defendant as to the 
contents of the alleged Watson letter to the defendant, the 
evident purpose of the plaintiff being to insinuate that im¬ 
proper relations existed between defendant and a Miss Wat¬ 
son, although there was no evidence whatever in proof of 
any such insinuation or charge (Rec., 07-08). 

The plaintiff was also permitted to testify that when 
the defendant was in Ohio, while he was in the insurance 
business (which was prior to April, 1913, Rec., 53) the 
defendant “wrote very unkind letters to her” (Rec., 51); 
and further, to testify relative to heated discussions be¬ 
tween defendant and herself, while they were residing at 
Fort Wayne, relative to three letters, the plaintiff testify¬ 
ing that, in the course of the discussion she said to the de¬ 
fendant: “I will get a divorce. That is my right” (Rec., 
51). 

Thereupon, the court asked if there was any proof of 
the handwriting of the said letters and counsel for the 
plaintiff admitted there was none (Rec., 51). Thereupon, 
the court held that the letters were inadmissible, although 
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the testimony of the plaintiff relative thereto, was permitted i 

to remain in the record (Rec., 51). 

During the examination of the plaintiff relative to said ◄ 

differences prior to February, 1913, between plaintiff and 
defendant, and in regard to the said letters above referred 
to, objections of the defendant to such testimony were 
timely made and exceptions noted to the rulings of the court ♦ 

admitting such testimony, the references to the record be¬ 
ing above set forth. And. at the conclusion of all the testi¬ 
mony (Rec., 92), the defendant moved the court to strike 
from the record all of the testimony relating to all of said 
matters prior to February, 1913, the ground stated being 
that a reconciliation between the parties took place in Feb¬ 
ruary, 1913. 

In passing upon this motion, the court said: “Well, I 
will overrule the motion for the present. I will pass upon 
it though at the conclusion of the case. I simply reserve 
my action on that for the present*' (Rec., 93). The court 
did not thereafter specifically overrule the motion, but 
entered the final decree in favor of the plaintiff, and certi¬ 
fied such evidence to this court. The court, having previ¬ 
ously to the motion, permitted the plaintiff to testify over 
objections and exceptions, to such matters. The decree un¬ 
doubtedly, is based in great part, upon such testimony. The 
theory upon which the court allowed the plaintiff to testify 
to said condoned matters is that the same had a tendency 
to prove the plaintiff’s allegations of cruelty made against 
the defendant. 

Plainly, it is respectfully submitted, all acts of alleged 
cruelty which occurred prior to February, 1913, the date 
of the reconciliation, should be excluded from considera¬ 
tion. (Hitchcock vs. Hitchcock, 15 App. Cas., 89; Nehr- 
bass vs. Nehrbass, 45 App., 458). 

Moreover, the condoned matters, amounting to no more 




than veiled insinuations, would not have been, and are not, 
sufficient to obtain relief for the plaintiff. Misconduct 
which justifies separation must be such as would justify a 
divorce, at least a divorce from bed and board (Hitchcock 
vs. Hitchcock, 15 App. Cas., 8*8). In McDonough vs. Mc¬ 
Donough, 20 App. Cas., 46, 48, a suit for divorce on the 
grounds of cruel treatment and desertion, in affirming a 
decree dismissing the plaintiff’s bill, the court said (p. 48) 
that while there was enough in the testimony to show mis¬ 
conduct on the part of the appellee, “it must suffice to say, 
as we have said, that we do not find it sufficient in law to 
support the claim of the appellant.’’ 

Errors 9, 10. 

Assignment No. 0 complains of the error of the court in 
not awarding permanent custody of the child to the defend¬ 
ant ; and assignment No. 10 in decreeing that the child be 
placed in the Bell Home of Anacostia where he is to be 
maintained at the expense of defendant, until the further 
order of the court, without even a provision authorizing the 
defendant—the father—to visit or see his son. 

In order that the exact situation relative to the afflicted 
child of the parties may appear, it is deemed highly im¬ 
portant to outline, as briefly as possible, the substance of the 
affidavits and evidence set forth in the record in regard to 
the child. Some of these affidavits were before Justice 
Hitz when he made the order awarding custody to the de¬ 
fendant. He also examined the child. All of the affidavits, 
at different times during the pendency of the cause, were 
considered by trial judges, and the order of Justice Hitz 
was never modified, except by the final decree. 

The affidavit of Dr. Stromberger (Rec., 11-12), dated 
May 3, 1917, states that about December 30, 1916, he was 
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called to treat the child, and found that he was suffering 
from saint vitus dance and also a partial spastic paralysis 
of the right side, leg and arm; he treated him during the 
month of January, and suggested to the mother that the 
child would he better off in the country under the care of 
some one else: that deponent had previously lost faith in 
Mrs. Early’s ability to care for the child, as she had, on a 
number of occasions, neglected to give him the medicine 
prescribed and to keep her engagements made with deponent 
at his office for the treatment of the child; that during the 
time deponent treated the child at the mother’s home, he 
noticed that the mother was highly nervous and morbid and 
given to discussing her troubles and complaints with the 
child, all of which made the child's nervous condition worse; 
that he saw the child about ten days ago and that there has 
been a great change for the better in the child’s condition, 
he having gained at least nine pounds in weight and is more 
rugged in appearance; that from his knowledge of the 
father, mother and child, deponent is firmly convinced that 
the best interests of the child require the care and custody 
of the father; that the mother, because of her nervous tem¬ 
perament, is not the proper person to have the care and 
custody of the child; that under the advice of deponent the 
father has given his personal attention and care to the child 
during the last three and one-half months, and deponent 
further says that he considers the father as peculiarly well 
fitted for the responsibility of caring for said child and 
knows that the father enjoys the fullest confidence and 
affection of the child, which is a very important factor in 
handling children afflicted as this child is (Rec., 12). 

Mrs. Early said that she had no control over the child 
and could not manage him (Affidavit of A. H. Williams, 
Rec., 12). 

It appears from the affidavit of Mrs. Minnie I. Williams 


(Rec., 13) that Airs. Early stated that she could not con¬ 
trol Malcolm; that Airs. Early entered into an argument 
with her son and it was plain that she antagonized the boy, 
who was very nervous. 

The affidavit of Airs. Lillian A. Durand (Rec., 13) shows 
that the child is devoted to his father, who is kind and at¬ 
tentive to the child; in fact, the devotion is so marked that 
it attracted the attention of the neighbors; that the child 
receives from his father the best of care and attention; 
that on Alay 1, Malcolm’s mother came to Bethesda, Aid., 
and attempted to take the child away; the child, uninfluenced 
by any person, objected to going with his mother, and when 
deponent called the mother’s attention to the fact that she 
had been entrusted with the care of the child during Air. 
Early’s absence from home and told her that she could not 
permit her to take the child away, Airs. Early leaped for¬ 
ward and grabbed the child by the hair and at the same time 
struck the deponent; that after this scene, the child fell to 
the ground completely exhausted and was in a highly nerv¬ 
ous condition. Airs. Durand took the child into the house 
and Airs. Early then created a scene by crying and com¬ 
plaining to the neighbors (Rec., 14). 

It appears from the affidavit of Jane L. Locker (Rec., 
14) that in the month of January, 1017, at Airs. Early’s 
home she stated to deponent that Air. Early had requested 
that he be allowed to send Alalcolm to the country for his 
health, as the doctor had advised; that deponent had ob¬ 
served the condition of the child at that time and noticed 
that it was alarming; that the child was in a highly nerv¬ 
ous state and the mother seemed to have no control over 
him; that deponent advised her to let the child go to the 
country and follow the doctor’s advice; that after the child 
went to the country, Mrs. Early told deponent that she could 
not have stood the condition any longer; that deponent be- 
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lieves that at the time she saw Mrs. Early and the child 
during the month of January, 1017, Mrs. Early was not ^ 

the proper person to care for the child; that in the early 4 

part of March, 1017, she visited Malcolm at the home pro¬ 
vided by his father at Bethesda, Md., and she noticed great 
improvement in his condition. At that time Malcolm seemed 
to be well cared for and happy. n 

In his answer (Rec., 7-11) the defendant stated that he | 

is convinced (Rec., 10-11) that the plaintiff is not of such 
a temperament and temper as to benefit the child, and that 
he believes that the child's interests would be better cared 
for by leaving him in defendant's custody; and defendant 
suggested that the child be examined by the court, out of 
the presence of plaintiff and defendant, and if, after such 
examination, the court is convinced that the mother is the 
proper person to have the care and custody of the child, 
this defendant will make no further contention about the 
matter (Rec., 11). 

After full hearing, Justice Hitz, May 15, 1017, entered ^ 

an order (Rec., 15) awarding custody of the child to the 
defendant—the father—during the pendency of the suit, 
giving the plaintiff, however, the right to visit the child 
at the defendant’s home one day in each week. The order 
of Justice Hitz was never modified, excepting by the final 
decree. 

October 15, 1917, the defendant filed a petition for an i 

order reducing alimony (Rec., 21-24), in which he set 
• forth, among other things, that since permission was grant¬ 
ed to the plaintiff by the order of Justice Hitz, dated May 
15, 1917, to visit the child once a week, the plaintiff did not 4 

j 

visit the child until June 18, though she was in the city 
all of the time; that on June 18, after learning that plain¬ 
tiff intended leaving the city without visiting the child, de¬ 
fendant brought him to the city to see her for a farewell 
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visit; at that time, plaintiff quarreled with the boy and 
jerked (Rec., 22) him around roughly on the sidewalk, and 
spent practically an hour in scolding and quarrelling with 
the child because she said he (the child) told the judge he 
wanted to be with his father; she denounced defendant in 
the most bitter terms in the presence of the child and de¬ 
fendant and blamed the child for her troubles; at that time 
she also told defendant and their little son that she would 
burn every stick of the furniture before she would let de¬ 
fendant have any of it, saying she had sold most of the 
furniture any way, and she also again positively refused 
to give up the balance of the child s toys and clothing or 
any of his books or games; during the close of this \1sit, 
the child appealed to defendant twice almost in tears, to 
stay close to him and not leave him so defendant could 
protect him from his mother’s violent anger. The result of 
this visit was that the child was upset and highly nerv¬ 
ous for several days afterward; that practically the whole 
time of plaintiff’s visit on June 28, was consumed in de¬ 
nouncing defendant in the most bitter terms to the land¬ 
lady and in the presence of the boy; the child resented his 
mother’s denunciation of defendant and defended his father; 
this led to a tirade on the part of the plaintiff, which greatly 
affected and disturbed the child in his afflicted condition, 
so that he was highly nervous for some time after her visit 

(Rec., 23). 

July 3, plaintiff’s last visit to defendant's boarding place 
occurred; she accused the child of telling lies about her and 
stated that she was going away so that he would never see 
her again; she later stated to the child that she would re¬ 
turn and take him away where his father would never see 
him again; this led to an angry discussion between the 
child and the plaintiff, with the usual detrimental effect on 
his nervous system (Rec., 23). 
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Defendant further set forth in his petition (Rec., 23) 
that because of the cruelty and violence shown by plaintiff 
toward the child during her visits to him, her many threats 
to take his life and herself commit suicide, her many threats 
to kidnap him and take him where defendant will never see 
him again, her one attempt to kidnap him, together with 
the facts that the child lives in mortal dread and fear of 
her, and of the results of her visits, defendant prayed the 
court to revoke the permission for the mother to visit the 
child, in order to protect the child's life and to prevent a seri¬ 
ous relapse into paralysis because of the fright and nervous 
shocks (Rec., 23). 

On numerous occasions defendant appealed to the plain¬ 
tiff's love for her child to cease her violence and abate her 
cpiarrelsome and antagonistic attitude toward the child on 
the occasions of her visits, but her promises to do so have 
always been violated, notwithstanding her knowledge and 
advice from the nerve specialist of John Hopkin’s Hospital, 
that excitement, fright and nervous shocks are ruinous to 
a little child suffering from chorea or saint vitus dance, as 
this child is (Rec., 24). 

The second affidavit of Dr. Stromberger, dated July 7, 
1917 (Rec., 25-26), who continuously treated the child 
for chorea major, sets forth, among other things, that 
sometime since he advised that the child be removed into 
the country and away from his mother, as essential to the 
child's restoration to health; that his father has reported 
to deponent from time to time, during the period the child 
has been in the father’s exclusive custody, since January, 
1917, that the mother has, almost without exception, on the 
occasions of her visits to see the child at Mr. Early’s resi¬ 
dence, discussed her troubles and the sordid details of her 
litigation for divorce with the child, and with others in the 
presence of the boy, and by her excitable and quarrelsome 



manner toward the child because of his loyalty to his father, 
scolding the boy for the part he took at the recent trial in 
expressing to the judge (Justice Hitz) his preference to 
live with his father, and also denouncing the father to the 
child, or to others in the presence of the child—all this 
has a most detrimental effect on the boy's mental and psy¬ 
chological welfare and retards seriously his recovery. That 
for several days after his mother's visits the boy is appre¬ 
hensive and nervous, his appetite and sleep are affected 
and his progress is generally retarded; that deponent knows 
personally that Mrs. Early is a very excitable woman, high- 
strung and temperamental, and that deponent knows from 
personal observation that she forgets, apparently, the child’s 
youth and talks to him as to a confidant of more mature 
age—denouncing the child’s father, her husband, in the 
most vehement and threatening manner and deponent has 
seen the deplorable effects on the child's mental condition 
after such scenes (Rec., 25); that it is unfortunate, but 
Mrs. Early seems unable to control herself in her visits to 
her child, and it would certainly be a humane and charitable 
order if the court would stop these visits of the mother 
until the boy's health is restored, when he would be better 
able to withstand these shocks and periodical outbursts from 
his mother (Rec., 26). 

November 2, 1917, the defendant, in his answer (Rec.,. 
64-40), filed to a petition of the plaintiff, avers that the 
child has shown improvement in health and happiness, hav- 
ing gained 2% l / 2 pounds since defendant has had the cus¬ 
tody of his son; that Malcolm protests against any custody 
of him by his mother and cries in his worry over being given 
to his mother with whom he does not wish to live because 
he fears her violence; that defendant has a competent house¬ 
keeper who is kind and patient, and experienced in nursing 
persons afflicted with nervous diseases, and is in every way 
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a competent and suitable person to take care of the child in 
the defendant s home at Riverdale [Md.] which he has 

rented for a year (Rec., 35). 

On. pages 37-38 of the record the defendant sets forth 
facts and reasons showing why the plaintiff is not the 
proper person to have the custody of the child. 

The third affidavit of Dr. Stromberger, filed October 15, 
1917, states that he would deplore any change in the en¬ 
vironment or change in custody of Malcolm Early, as in 
the past few months the child has made such improvement 
in health, having gained 2 S l / 2 pounds, and his nervous symp¬ 
toms have all but subsided, only waiting now the removal of 
tonsils and adenoids to restore him to normal, that he would 
regard any change at this time as being very detrimental 
to the health and future welfare of the child; that the child 
is happy and contented with his father, whose every thought 
and action is devoted to his son’s care; that the child's happi¬ 
ness and content are necessary factors in ultimately affecting 
a permanent cure (Rec., 40). 

The affidavit of Dr. H. M. Thomas, Baltimore, dated Oc¬ 
tober 15, 1917 (Rec., 41), states that he examined the child 
in the early part of 1915, when he was suffering from a 
severe attack of chorea and at that time, by deponent's di¬ 
rection, he was placed in the Harriet Lane Home of the 
J«hn Hopkin's Hospital for treatment and remained there 
for several months, and afterwards returned to the hospital 
for another period of months; that while at the hospital it 
was necessary to keep the child extremely quiet and away 
from exciting influences; indeed, we would not allow his 
parents to see him except at rare intervals, and deponent told 
them that he must be very carefully managed when at home; 
that since then deponent believes that he has had one or two 
returns of his trouble, apparently brought about by excite¬ 
ment and worry; that his father brought him to deponent’s 
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office on October 14, 1917, when he was in remarkably good 
condition; that deponent saw no evidence of his former 
trouble and he appeared well and happy; that the child is of 
a high-strung, nervous disposition, and deponent regards 
it as of the utmost importance for his health that he be kept 
in as happy and quiet surroundings as possible (Rec., 41). 

The affidavit of Mrs. Edna Hughes (Rec., 42-43), of De¬ 
troit, who, with her husband, Harry M. Hughes, occupied 
rooms in the home of Mrs. Early from February 8, 1910, to 
July 8, 1910, details the strange manner in which Mrs. Early 
acted toward the child, and deponent says, that in her 
opinion, the child would be better under the care and con¬ 
trol of his father for the reason that he could control the 
child to better advantage; that while deponent entertains 
no preference whatever for either of the parents and is not 
in the least concerned as to the outcome of the divorce 
case pending between Mr. and Mrs. Early, she firmly be¬ 
lieves that considering the interests of the child, exclusively, 
said child should be under the care and guidance of his 
father (Rec., 43). 

On final hearing, Dr. Stromberger testified (Rec., 58-59) 
fully regarding the condition of the child, and, among other 
things, said that ‘‘the excitable temperament [of Mrs. 
Early] interfered considerably with the child’s welfare” 
(Rec., 59); that he urged that the child be taken into the 
country and that some one other than Mrs. Early have 
charge of him (Rec., 59). Witness saw the boy about ten 
days ago and his general condition is splendid—he is very 
much improved; he has gone from 40 pounds to practically 
an overweight—now weighs 90 pounds (Rec., 59) ; that 
“a change of his cmnronment at this time would have a bad” 
effect (Rec., 59); the father’s treatment of the child “is 
unusually, remarkably well, for a man” (Rec., 59); “his 
father is a cool and unexcitablc person■, and it has a good 
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effect on the psychology of this boy. The boy has every 
confidence in his father and seems to be a different child 
entirely" (Rec., 59) ; the child prefers to be with his father 
(Rec., 60). 

Other witnesses testified at the final hearing as to the 
splendid care and attention the defendant gives to the 
child, namely, Mrs. D >ran (Rec., 61-62); Mrs. Elizabeth 
Heaton (Rec., 62), who testified “That she never knew a 
parent, either father or mother that seemed to her to be 
any more devoted to a child than Mr. Early was to Mal¬ 
colm, and Malcolm responded thoroughly" (Rec., 62); 
Mrs. Martha Fansler (Rec., 63)—“That so far as she ob¬ 
served the father's treatment of the child was kind. That 
the boy seemed to think a great deal of his father, and when 
she saw the boy he semed to be well kept and clothed" 
(Rec., 63); Mrs. Ella Minte (Rec., 63)—“that she ob¬ 
served Mr. Early's treatment of the child and the child’s de¬ 
portment towards him. That they were very affectionate 
towards one another and he was very good to Malcolm” 
(Rec., 63); Mrs. John L. Knopp (Rec., 64)—“That the 
father was very good to the child and the child seemed to 
be very fond of his father” (Rec., 64) ; Mrs. Fannie A. 
Zimmerman (Rec., 65-67), Mrs. Early's housekeeper, who 
took care of the little boy;—“That the child loved his 
father—idolized him” (Rec., 66); “perfect devotion be¬ 
tween them" (Rec., 66). 

Malcolm B. Early (Rec., 68-73) testified that he had 
been with his father since January, 1917, who treated him 
fine. “I want to stay with my papa for ever" (Rec., 68). 

The evidence in the case as to the kind and affectionate 
treatment of the child by the father is uncontroverted, and 
the final decree in reference to the child is not based upon 
any evidence. It has for its basis the exercise oif power 
without any evidence in support of it. 



The evidence shows that there exists great love and af¬ 
fection between the father and his boy. 

It is respectfully submitted that by the decree a great in¬ 
justice has been done to the afflicted child, which, in effect, 
penalizes not only the defendant, but the afflicted child as 
well, in separating them. 

The father's every thought has been in the interest of 
this child, while the mother neglected him and wholly failed 
to minister to his wants and needs when this afflicted child 
required a mother's love, undivided care and attention. The 
evidence utterly fails to support the decree in changing the 
custody from the father to a public institution, without even 
the humane provision in the decree permitting the father to 
visit his afflicted boy. If the child was in good physical con¬ 
dition and if there had been any evidence, even of a doubt¬ 
ful character, tending to shoiw moral unfitness, neglect, in¬ 
attention, or indifference on the part of the father, there 
would exist some argument in favor of the decree. But, it 
is confidently and respectfully submitted that a fair and im¬ 
partial consideration of the record shows that the provision 
in the final decree taking the custody from the father and 
directing that the child be placed in a strange institution, 
constitutes an abuse of the judicial discretion vested in a 
court of chancery to properly dispose of children involved 
in divorce cases. 

In the matter of awarding the custody of children in a 
divorce case where there has been a decree dissolving the 
marriage absolutely or only partially, the court, looking prin¬ 
cipally to the welfare and happiness of the children, will 
award the custody to the one party or the other as will best 
promote their interest and general welfare (Wells vs. Wells, 
11 App. Cas., 392). 

In the Wells case, the wife filed her bill for absolute di¬ 
vorce alleging desertion. The husband answered the bill 




denying the charge. He also filed a cross-bill charging her 
with desertion. The wife’s bill was dismissed, but upon the 
cross-bill of the husband, the court decreed an absolute di¬ 
vorce in his favor. In view of the evidence in that case the 
court, looking principally to the welfare and happiness of 
the child, awarded the custody to the mother, although she 
was the losing party. 

This court said that no certain fixed rule for the govern¬ 
ment of the court in all cases can be laid down other than 
this, that the best interests of the children must be con¬ 
sidered as paramount; that it has been repeatedly declared 
in such cases that the courts do not act to enforce the rights 
of either parent, but to protect the interest and general wel¬ 
fare of the children. 

The exercise of discretion by the trial court is a judicial 
discretion, not the exercise of mere arbitrary power (Far¬ 
rar vs. Farrar, 75 Iowa, 125). 

The plaintiff, the mother, prayed in her bill (Rec., 3) that 
she be awarded the custody of the child, pendente lite and 
permanently (Rec., 3); and by her petition filed October 
12, 1917 (Rec., 18), for custody pendente lite; but the 
judges in the court below, who considered her applications, 
refused to aw r ard the custody to her after hearing the evi¬ 
dence pro and con, and she failed to obtain the custody of 
the child by final decree, although she was awarded a di¬ 
vorce. She did not appeal from that part off the decree 
which does not award to her the custody, and it may, there¬ 
fore, be said that she does not feel aggrieved thereby. 

In view of the order of Justice Hitz denying the plain¬ 
tiff’s application for custody pending the suit, and in view 
of the action of the court in entering the final decree in the 
plaintiff’s favor, and not awarding her the child, the con¬ 
clusion is inescapable that the plaintiff is deemed unfit and 
not a suitable person to have the custody of the child, and 
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that the child's interests and general welfare will not be 
promoted by awarding its custody to the plaintiff. This is 
a proper and correct finding, it is submitted, luidcr the ezn- 
dence in the case. 

% 

Where it will not create dissension or interfere with the 
best interests of the child, courts usually allow the custody 
ta one parent and permit the other to visit the child at cer¬ 
tain times (Haley vs. Haley, 44 Ark, 429). Even the 
guilty party is allowed this privilege (Oliver vs. Oliver, 151 
Mass., 349; McGowan vs. McGowan, 22 Misc., Rep. N. Y. 
Supreme Ct., Spec. T. 307; Bailey vs. Bailey, 17 Oregon 
114). 

Malcolm Early, in testifying (Rec., G9), expressed a 
strong desire to be with his father. Courts may consult 
the wishes of a child if it is of sufficient age to have an 
opinion as to its welfare (Reg. vs. Hawes, 3 El. & Eh, 332; 
Horning vs. Horning, 107 Mich., 587; State vs. English, 
31 N. J. Eq., 543; Coffee vs. Black, 82 Va., 5G7); Breese, 
C. J., in a dissenting opinion in Hewitt vs. Long, 7G Ill., 
399, said that the child's choice will be disregarded only 
where it appears to be against his welfare. In view of the 
peculiar circumstances of the instant case, the strong de¬ 
sires and the choice of this afflicted child to be with his 
father were entitled to great weight, but, apparently, they 
had none. 

Unless it is clearly shown that both the parties are un¬ 
qualified, the court is not justified in awarding the custody 
of a child to a third person (Farrar vs. Farrar, 75 Iowa, 
125; Hopkins vs. Hopkins, 39 Wis., 1G7; see, also, Gold¬ 
smith vs. Valentine, 3G App. Cas. 63, 67). 

The provision in the decree in regard to the child is wholly 
unsupported by the evidence. By reason of the evidence, 



it is submitted that the decree should be reversed, and that 
permanent custody should be awarded to the defendant. 

Errors 11, 12, 13. 

Assignment No. 11 complains of the ruling of the court 
in admitting an anonymous letter dated June 22, 1017, to 
the plaintiff: Assignment No. 12, in permitting the plain¬ 
tiff to testify to a conversation she had with defendant re¬ 
garding a letter, called “steamed letter”; and assignment 
No. 13 in permitting plaintiff's witness to testify, in rebut¬ 
tal, that the plaintiff was very nice in the neighborhood in 
answer to a question as to plainti 1 f s reputation for peace 
and good order. 

The anonymous letter (Assignment 11) is dated June 
22, 1017, and is copied in the record at pages 08-00. The 
plaintiff testified that it was in a disguised handwriting and 
the writing was her husband’s (Rec., 53). The defendant 
testified that he never saw the letter until it was shown to 
him in the court room (Rec., 80) and he denied specifically 
that the letter is in his handwriting (Rec., 81). The letter 
of defendant dated Toledo, Ohio, December 3, 1012 (previ¬ 
ous to the reconciliation, improperly admitted (Rec., 50) 
over objection and exception, for the purpose of tending 
to prove cruelty), was in the case and it was an easy matter 
to compare the respective handwritings to ascertain which 
one of the parties testified to the truth regarding the matter. 
No comment by the court relative to this disputed point is 
contained in the record. It is difficult to understand, if this 
long letter (Rec., 98-09) is in the disguised handwriting 
of the defendant, as testified to by the plaintiff, why the 
defendant would have taken all the chances of being detect¬ 
ed in so glaring an untruth as to deny that he wrote the 
letter. A non-expert, upon looking at the two long letters, 
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could quickly determine whether the same person wrote 
both letters. 

Moreover, the anonymous letter was inadmissible and 
incompetent evidence. It is dated June 22, 1917—nearly 
six months after the suit was filed. There was no amend¬ 
ment to the bill, and this anonymous letter could not prove, 
or tend to prove, cruelty alleged in the bill. In Beach vs. 
Beach, 4 Okla., 359, the court held that letters written by 
a wife to her husband, accusing him of criminal intimacy 
with other women, while the parties were living separate 
and apart , and while they were not sustaining the relation 
of husband ami wife, under such conditions, do not consti¬ 
tute extreme cruelty to authorize a divorce. 

Other acts of cruelty than those alleged cannot be proved 
as a cause for divorce and for the purpose of obtaining a 
decree thereon (Thompson vs. Thompson, 79 Me., 286; 
Bennett vs. Bennett, 24 Mich., 482). 

Relative to the so-called “steamed letter" (Assignment 
No. 12), the plaintiff testified, in chief, that while she was 
at Fort Wayne (which was prior to February, 1913—date 
of reconciliation—Rec., 74) she opened three letters, one 
of which was to defendant and signed Edna Watson ( Rec., 
49, bottom page). This letter was offered in evidence. De¬ 
fendant objected upon the grounds, among others (Rec., 
50), that there was no proof of handwriting and the letter 
was received by the plaintiff prior to the reconciliation. The 
court overruled the objection and allowed the letter in 
evidence “for the time being," to which defendant excepted 
(Rec., 50, fourth paragraph). Plaintiff further testified 
that she met defendant at Fort Wayne; that when she told 
him she had opened the letters he was angry and went away 
to Toledo, and wrote the letter, dated December 3, 1912 
(Rec., 50, 95-6). The latter letter was then offered in evi¬ 
dence, objection made on the ground that the letter (De- 


cember 3, 1012) referred to matters “that were finally 
condoned by the renewal of co-habitation in February, 
1013,“ and the bill of complaint dealt with the separation 
that took place in September, 1015. Objection was over¬ 
ruled and exception noted (Rec., 50). When the letter of 
December 3, 1012, was read, the court ruled that there was 
no admission therein that the former letter (the so-called 
Edna Watson letter) was written to defendant and that 
“the objection to the admission of that [W atson] letter 
should be sustained” (Rec., 50). The court said toplain- 
tilT’s counsel: “You may connect it up later on. You may 
use further testimony but at present I do not think that it 
is materiar (Rec., 50). Then, the plaintiff testified that 
while at Fort Wayne “she discussed Miss Watson a good 
deal’’ (Rec., 50). In conversations with defendant, he de¬ 
nied everything. She said she told defendant she would get 
a divorce (Rec., 51). Thereupon, the court asked if there 
was any proof of the handwriting of these letters and plain¬ 
tiff's counsel admitted there was none. The court then 
ruled that the letters were inadmissible (Rec., 51). Plain¬ 
tiff testified that after “this letter episode" she met defend¬ 
ant “at Marion, Ohio, and lived with him there three 
months" (Rec., 51) and the reconciliation took place. 

Notwithstanding the foregoing, the plaintiff again re¬ 
ferred (Rec., 51) to the letter of December 3, 1912 (de¬ 
fendant's letter to her) “which has been offered in evi¬ 
dence” and “that she opened other letters of Mr. Early, 
among them a letter in Miss Watson's handwriting. She 
immediately went into the kitchen and steamed open this 
letter, read it over, then sealed it up and handed it to 
Mr. Early” (Rec., 51). 

Objection was made to plaintiff testifying to contents of 
the so-called “steamed letter.” No notice to produce had 
been given (Rec., 51). The court ruled that the matter be 
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omitted “for the present” in order that the defendant, whose 
counsel stated to the court that defendant had no recollec¬ 
tion of such a letter, could make a search for it (Rec., 51). 

At the close of the examination of one of defendant’s 
witnesses (Rec., 67) counsel for plaintiff asked defendant 
if he had found the letter, during the noon recess, to which 
counsel for defendant replied that defendant had no recol¬ 
lection of any such letter. 

Thereupon, the plaintiff was recalled (Rec., 67) and over 
objections and exceptions, the plaintiff testified that in the 
conversation with defendant regarding the letter, he ad¬ 
mitted that he knew Miss Watson and he said: “Why, she 
doesn’t know I was married. Do not accuse the girl 
wrongfully” (Rec., 68). 

The court ruled (Rec., 68) that while it was very doubt¬ 
ful, nevertheless the testimony would be admitted (Rec. 
68 ). 

Counsel for plaintiff asked the witness to state the con¬ 
tents of the letter; defendant objected on the ground that 
after the alleged conversation between plaintiff and defend¬ 
ant relative to said letter, there was a reconciliation at 
Marion, Ohio, and all matters on both sides were forgiven 
and condoned, and matters prior to the condonation did not 
throw any light on the question as to why he left her in 
September, 1915. And the court replied: “I do not think 
so either” (Rec., 68). The question was not answered. 

The ruling of the court declining to allow the plaintiff to 
state the contents of the so-called “steamed letter” demon¬ 
strates that the conversation had between plaintiff and de¬ 
fendant relative to the matter before their reconciliation was 
inadmissible. Both rulings cannot be correct. It is sub¬ 
mitted that the last ruling is right, and therefore it was 
improper to allow the plaintiff to testify regarding the con¬ 
versation. 
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It is submitted that it was error to allow the answer of 
Mrs. Lena Murray, a witness called in rebuttal (Rec., 91) 
to testify to the reputation of the plaintiff for peace and 
trood order, to remain in the record, 4 he answer of the 

o 

witness was: “That she [plaintiff] was very nice in the 
neighborhood” (Rec., 91). 

It is true the court luled (Rec., 91) that he did not give 
much weight to the testimony, but he would not strike out 
the answer. 

Errors 14, 15. 

Assignment No. 14 asserts that error was committed in 
not dismissing the bill because the plaintiff failed to adduce 
sufficient or other evidence to support the allegations of the 
bill; and Assignment No. 15 complains that error was com¬ 
mitted in granting the plaintiff a divorce "a ntensa et thoro" 
and in directing defendant to pay alimony and counsel fees. 

The fifth paragraph of the bill charges desertion without 
cause (Rec., 2); and the sixth paragraph charges general 
cruel treatment during all the years the parties lived to¬ 
gether which has endangered and does endanger the life 
and health of the plaintiff; that the defendant has threatened 
her with violence and further charges the defendant has 
repeatedly humiliated plaintiff, in public and in the presence 
of the child, calculated to destroy the respect of friends of 
the plaintiff for her and to destroy the love and respect of 
the child for his mother; and the seventh paragraph alleges 
that the defendant has written in terms of love to other 
women during the period of the marriage and while plain¬ 
tiff and defendant cohabited as husband and wife; that he 
represented himself as unmarried to a young woman in an¬ 
other city (Rec., 2). 

The eighth paragraph (Rec., 2) alleges that she has al- 




ways been a faithful and dutiful wife and always con¬ 
ducted herself in a proper manner. The plaintiff alleges 
in her bill “that from the time of the desertion until January 
first, 1017, defendant has paid her $75 a month, and since 
January 1, 1917, he has been paying her at the rate of $40 
a month.” The bill was filed January 29, 1917. 

The defendant, in his answer (Par. 4, Rec. 7), denies 
that he deserted plaintiff without cause, but avers that he 
was obliged to separate from her in September, 1915 (not 
1914 as she avers), because of her cruelties toward him, 
she having on numerous occasions struck defendant, threat¬ 
ened his life, and on several occasions threatened to throw 
vitriolic acid in his face; that on one occasion she ran into 
the kitchen for the purpose of getting hot water to throw 
upon him; that the plaintiff’s quarrelsome disposition, her 
continual nagging at him, her threats and violent out- 
hurts of temper had such a depressing effect on their child, 
who had just returned from the hospital after six months’ 
confinement, that defendant deemed it best for the health of 
the child to separate from plaintiff; that because of the 
continual threats of the plaintiff against his life he was 
obliged to take precautions in locking himself in his room 
to prevent plaintiff from carrying out her threats, and as 
a result of the continual disturbances in their home he was 
unable to sleep at nights and to properly perform his duties 
at his office during the day (Rec., 7). Defendant denies 
the acts of cruelty alleged against him (Rec., 7-8). De¬ 
fendant says that plaintiff has not conducted herself as a 
dutiful wife; that she “made life under the same roof with 
her unbearable for defendant, as hereinbefore set forth” 
(Rec., 8). He alleges in detail the improper actions of the 
plaintiff relative to her treatment of the afflicted child (Rec., 
8-9) ; that he receives a salary of $150 a month, as employee 
at the Treasury Department, and denies that he is in re- 
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ceipt of a large income by way of commissions in the insur¬ 
ance business; that he received during the past year less 
than $75 from said insurance business (Rec., 9); that from 
the time of their separation (September, 1915) until Janu¬ 
ary 1, 1917, defendant admits he paid plaintiff $75 a month 
(one-half of his salary), and in addition, he paid and 
assumed doctors’ and hospital bills on account of their child, 
and furnished the child with numerous articles of clothing, 
which plaintiff failed to supply out of the allowance she 
received from defendant (Rec., 9); that he owes, at the 
present time, over one thousand dollars—amount borrowed 

by him and doctors’ and hospital bills, etc., itemized list of 
— 

the debts being set forth (Rec., p. 10). 

As to alleged acts of cruelty: 

1. The decree in this case rests upon the testimony of the 
plaintiff herself (Rec., 49-58). She failed to state facts in 
her testimony in proof of “a course of cruel treatment 
endangering her life and health, or to mention any acts of 
“violence,” or to state facts showing that the defendant is 
responsible for the loss of the love and respect the child 
should bear for his mother, as alleged in the bill. These 
allegations were entirely overlooked when she testified. A 
perusal of her testimony is conclusive at least upon one 
point, namely, that the allegations in plaintiff's bill in regard 
to “cruelty,” “cruel treatment,” threats of violence, etc., 
endangering the life and health of plaintiff, are grossly 
exaggerated averments, without any facts, even from the 
plaintiff as a witness, to colorably support them. 

The alleged acts of cruelty relied on at the trial are: 

(a) Letter of defendant to plaintiff, dated Toledo, Ohio, 

December 3, 1912 (Rec., 50, 95-97). 

(b) Discussions between plaintiff and defendant regard¬ 
ing Miss Watson (Rec., 50), and three letters addressed to 
defendant, which plaintiff opened, the handwriting of which 
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plaintiff's counsel admitted to the conn could not be proved 

and the court held the letters themselves were inadmissible 
(Rec., 51). 

(c) I hat while the parties resided in Ohio, defendant 
w rote unkind letters to plaintiff, without any statement by 

plaintiff as to the contents of the “unkind” letters (Rec 
51). 

(d) Another letter in Miss \\ atson’s handwriting’’ 
w hich plaintiff “steamed” opened, read it and handed it to 
defendant (Rec., 51). The court permitted the witness to 
i elate the conversation she had with defendant relative to 
this letter (Rec., 07), but refused to permit the witness to 
state the contents of it (Rec., 68). (See Assignment Error 

. No. 12 and argument thereon.) 

(e) He was abusive to her. He would not stay home 
and she had no one to comfort her. That he never con* 
suited her about anything. He did everything in his own 
way” (Rec., 52). 

(f) At the time of the separation (1915), she “told him 
about the letter she had steamed open [prior to February, 
1913] about Miss Watson, about his ways” (Rec., 52). 

(&) Then he went away and stayed two weeks with a 
woman in Cherrydale” (Rec., 52). 

(h) “That the defendant left her with a little bit of 
money, no wood, or anything. That she had to go out in 
the neighborhood and gather wood and everything. There 
was nothing given her” (Rec., 52). 

The references noted under (a), (b), (d), (f) occurred 
prior to the reconciliation in February, 1013, and have been 
already discussed and need not be further referred to; (c) 
and (e) do not constitute cruelty within the meaning of the 
divorce statute; the insinuation set forth under (g) is quoted 
from the Record and the plaintiff offered no evidence in 
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support thereof. Th^ insinuation is not equal to a charge 

of adultery against the defendant. 

Unless cruelty inflicted is grievous, the court will decline 
to interfere where such conduct can l>e prevented by the 
plaintiff s forbearance (Burke vs. Burke. ?•> Hun., N. \ 
412; Vanduzer vs. Vanduzer, 70 Iowa, 014). A petition 
alleging want of sympathy by the wife, gossiping, scolding, 
wasteful habits, using tobacco, and neglect during sickness, 
does not state sufficient facts to entitle plaintiff to a divorce 
for cruelty (Densmore vs. Densmore, 0 Mackey, D. C., 
514). The letter of December 3, 1012. is not sufficient to 
prove desertion or cruelty (Bergheimer vs. Bergheimer, 17 


App. Cas., 381). 

The alleged non-support testified to by the plaintiff (h) 
is contradicted by the statement in her sworn bill that she 
received $75 a month from the defendant from the date 
(September, 1915) of the separation to January 1, 1917; 
and that from then to the filing of the bill (January 29, 
1917) he was paying her at the rate of $49 per month 
(Rec., 3). On cross-examination, she contradicted her 
testimony-in-chief by admitting that when the separation 
occurred in September, 1915, the defendant left $< or $8 
with plaintiff as far as she could recall (Rec., 54), but she 
identified her signatures to receipts given by her to defend¬ 
ant as follows: September 17, 1917, for $20 (Rec., .>4,, 
October 1, 1915, for $40; October 15, 1915, for $37.50; 
October 31, 1915, for $37.50 (Rec., 54). She was asked 
as to the necessity for gathering wood “in the neighbor¬ 
hood" at the time of the separation, but her answer was 

evasive (Rec., 55). 

Defendant testified that when he separated from plain¬ 
tiff (Rec., 77) he paid the bills, the rent and grocery bill, 
but did not pay the gas bill because it was in the middle of 
the month and that gas bill, which now amounts to $8, ha* 
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ii(i\ cr been paid, although defendant gave her the money 
several times to pay it; that he left her with $20 for which 
he took her receipt, for incidentals, cash expenditures, until 
the end of the half-month period. 

1 he brief testimony of the three witnesses who testified, 
in chief, for plaintiff, beginning at bottom page of 57 of 
the Record and ending on the next page, does not disclose 
evidence in support of cruelty, whereon to base a decree, 
nor did any of said witnesses testify in proof of the alle¬ 
gations of the bill. 

The first witness, Mrs. Whittington (Rec., 57-S) testi¬ 
fied that the plaintiff lived at her house (time not stated, 
but it was evidently after plaintiff moved from Mount 
Rainier to \\ ashington, and plaintiff and defendant were 
living apart) and upon occasions of visits of defendant to 
see Malcolm, witness heard “loud talking and fussing.” 
She did not know exactly what defendant said to plaintiff; 
“she did not go into the room and could not recall any 
words exactly” (Rec., 57). I know he told her to shut up 
her mouth and told Malcolm to tell her to shut up her big 
mouth and told Malcolm not to love her and not to kiss 
her” (Rec., 58). 

The second witness, Miss Whittington, daughter of pre- 
\ious witness, testified (Rec., 58) that she could not repeat 
ain thing she heard defendant say. Heard an awfful lot of 
excitement in the room after he came there; “sounded just 
like fussing * * *. \\ itness did not know what the 

matter was, but the plaintiff was going on like she was 
crazy” (Rec., 58). 

The third witness, Miss Schuckers, testified (Rec., 58) 
that she was a friend of plaintiff; that her conduct toward 
the child was that of a conscientious and devoted mother. 

It is submitted that the acts of cruelty charged in the bill 
were not proven; that the plaintiff herself failed to testify 
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to them; that no acts of cruelty, independently of the alle¬ 
gations of the bill, within the meaning of the statute allow- 

- * * m 9 f* 


ing a divorce “a mcnsa et thoro,” were shown that justifies 
a 'decree upon that ground (Densmore vs. Densmore, <> 

Mackey, D. C., .’>44). 

Moreover, the defendant denied that he ever treated plain¬ 
tiff cruelly. He testified regarding the assaults she com- 
mitted upon him as alleged in his answer (Rec., 70, 84). 
The child testified (Rec., 08-73) “that he had seen lus 
mother ill-treat his father and beat him with a broomstick 
once or twice, both when they were living at Mount Rainier 
and then at Todd Place. That he had seen her strike him 
with her fists * * *. She hits him with her fists at 

the same time she does it with the broomstick (Rec., t>9). 
Never saw his father strike his mother. “He wouldn’t do 
a thing only by trying to keep her from not doing it by try¬ 
ing to get hold of her hands" (Rec., 09). 

2. As to the separation: 

The plaintiff testified (Rec., 52) that when the child was 
brought home (at Mount Rainier, Md.) and was there only 
a short time, the defendant came home and told her that 
he had decided to leave her; that he did not like married 
life; that he was a Mormon at heart and did not want to 
live with her, anyway; that he wanted to have his freedom; 
that she never said a word (Rec., 52); “Witness then said 
she, at this time, told him about the letter she had steamed 
open, about Miss Watson, and about his ways. Ihen he 
went away and stayed two weeks with a woman at Cherry- 
dale” (Rec., 52). That after the separation, defendant 
came to her house, and on one occasion he said to her, Oh, 
you dear, sweet thing.’ I said, ‘Don’t you insult me,’ and 
I took this [defendant’s hat, shown to witness] off and took 
the scissors and cut it. I said, ‘You will never say to me 
“you dear, sweet thing.” ’ I said, ‘I was kind to you pre- 
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vious to your leaving, but I do not have to put up with one 
thing after you left’ ” (Rec., 54). “Witness denied that she 
toie the hat with her hands, but said she went into the 
kitchen and got the scissors in the most quiet manner” (Rec., 
*>4). Denied that she had threatened to shoot defendant; 
that she had ever beaten him with broomsticks or struck 
him with her fists or scratched his face or assaulted him 
and scratched his face the day he left. Denied that she 
constantly kept before him, after the reconciliation, the 
accusation about the “Watson girl” (Rec., 54). Admitted 
that she had in bank when she filed this suit and made 
the affidavit in forma pauperis (Rec., 50-57) ; the rent was 
due (Rec., 57); defendant came “to see the child in the 
most pleasant manner a number of times” (Rec., 57) ; asked 
if when he came back to see the child, she ever asked him 
to come back and live with her, she answered: “Me ask him 
to come back when he left me? I guess not! I would not 
stoop to any man” (Rec., 57). She got S75 a month from 
defendant (Rec., 50, 57). 

Q. \ ou would rather have the $75 than your hus¬ 
band ? 

A. No, I was very fond of my husband” (Rec. 57). 

Defendant testified (Rec., 73-01) that they resided eight 
years in Manila from the date of his marriage to plaintiff, 
m 1903, that she had social ambitions defendant was unable 
to satisfy and plaintiff became dissatisfied because she was 
not invited to social affairs and this resulted in a great 
many complaints (Rec., 73-74) and in private disagree¬ 
ments with her (Rec., 74) ; that she was prone to hysterics, 
lying on the floor, screaming and kicking when she became 
angry and did not have her own way; that she first assaulted 
him in Manila (Rec., 74); he testified to other assaults 
upon him by plaintiff (Rec., 74) ; that the trouble in 1912 




was merely a continuation of a long series of contests that 
culminated in Fort Wayne, Ind. (Rec., 75) = that ‘upon 
his arrival there, Mrs. Early, as usual, accused him of im¬ 
proper relations with other women which defendant denied. 
That he knew nothing of the basis of her charges ( vec., 
75)- they had a reconciliation at Marion, Ohio, and they 
were going to make a final effort to live congenially together 
and forget the past (Rec., 75); she said she would des.st 
from her nagging and quarreling with lum and accusing 
him (Rec.. 75), but every now and then she would lose her 
temper and the old scores would crop up and defendant 
never got any freedom from reminders of the past, which 
were kept up until September, 1015, the time of the last 
separation (Rec., 75); these reminders were about the oil 
subjects, atout which she was constantly nagging him in¬ 
cluding alleged association with women (Rec., 75); when 
defendant came home she was waiting for him to accuse 
him of being with women, kept him awake; plaintiff would 
.rive him a round of abuse for sometime and not permit 

him to go to sleep (Rec., 76). 

Regarding the final separation, defendant testified that 
they had several discussions; “as soon as she discovered I 
was leaving, there was some nagging discussion. I don t 
remember the subject of the discussion. She attacked 
me and ran into the kitchen to get a pot of boiling 
water that was on the stove. I pleaded with her not to 
throw toiling water on me. She threatened to throw vitriol 
on my face. She struck me on the face with her fist, 
scratched me and hollered “Murder.” I tried to quiet her 
on account of the effect it would have on the child, too. 
The result of this contest was that my face was scratched 
and my eye was black (Rec., 76) ; that was the time she 
tore my hat (Rec., 76) ; as to other acts of physical vio¬ 
lence committed by plaintiff, at other times, upon defendant, 
he testified that she struck him with her fists, with mop- 


sticks, and beat him with broomsticks; when she would 
assault him, he would try to plead with her, to quiet her 
down, but it had no effect and he would either have to 
take the weapons from her or hold her hands to prevent 
further assault upon him; she threatened to kill defendant 
and even to throw vitriol in his face; threatened to shoot 
him; these things occurred daily, over a period of weeks 
(Rec., 70); while at Mount Rainier, there was constant 
friction, daily quarrels and combats, and usually started 
w ith plaintiff s refusal to abide by the wishes of defendant 
in legard to financing the house or managing the child after 
he had returned from the hospital (Rec., 70); at that time 
defendant was deeply in debt and lived generally way be¬ 
yond his means; plaintiff plunged him into debt by her 
reckless extravagance (Rec., 77); defendant became so 
badly run down that it became a question of a sanatarium 
or he would have to leave; could not attend to his work at 
the office; defendant was almost a nervous wreck (Rec.. 

7 7); plaintiff has never expressed any regret for driving 
him out of the house; she has never asked defendant to 
return to her; upon occasions of his visits to see the child, 
her attitude towards defendant has always been threatening, 
dominant, and quarrelsome; on one of such visits the plain¬ 
tiff assaulted defendant (Rec., 77); the plaintiff has never 
offered to renew cohabitation with defendant (Rec., 79); 
defendant has been living at Riverdale, Md„ about seven 
months; prior to that he had been obliged to move a number 
of times because plaintiff had disgraced him in the neigh- 
liorhood by her scenes and charges against him. The neigh¬ 
bors became cold and made it embarrassing to live in that 
locality; defendant was compelled to buy furniture on the 
installment plan, although he made efforts to get plaintiff to 
give him even part of defendant's furniture, but she had 
refused; she gave him only part of the boy's clothing, but 
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kept his books, some of his toys, his gold signet ring, pic¬ 
tures and other personal effects, including his base ball bat: 
the plaintiff, in fits of anger against the boy, destroyed Ins 
clothing and broke or tore up his toys (Rec., 79) ; on one 
occasion defendant took dinner with plaintiff and Malcolm 
and we had spinach; the boy whispered to defendant, while 
plaintiff was out in the kitchen, not to eat that spinach; 
defendant did not know until later what his reason was; 
the boy stated he was afraid to tell defendant; the boy lives 
in deadly fear of his mother coming around because of her 
treatment of him and threats to commit violence upon him. 
If the door bell rings the boy runs terrified and hides behind 
the door and trembles all over for fear it is his mother until 
her visits ceased. The boy could hardly eat a bite when his 
mother would come to see him (Rec., 1 9) ; on one occa¬ 
sion, the boy was afraid that his mother would come in the 
night and take him away; he was afraid she would burn 
the house and we would have no opportunity of getting 
him out; he is afraid his mother will kidnap him and take 
him where he will never see defendant again, or she will 
carry out her threat to kill him for the testimony he may 
have given (Rec., 80); defendant denied that he had coached 
the child in regard to testifying; defendant enjoined upon 
him when he came upon the stand to speak absolutely the 

truth (Rec., 80). 

On cross-examination, the defendant testified that one of 
the causes of trouble between plaintiff and himself was 
plaintiff’s jealousy; that he knew a Miss Edna Watson, 
who lived at Manistee, Mich., and there was nothing but 
friendship between Miss Watson and himself , that he never 
represented himself to be a single man (Kec., 81), that on 
the day he left the plaintiff she attacked him, struck him 
and beat him with a broomstick (Rec., 84); that the cpiar- 
rels had become so unbearable, the daily scenes before the 
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child and their effect upon him were such that he (Rec., 
84) was then verging on a relapse. It was as much on the 
child’s account as on his own that witness left (Rec., 85) ; 
defendant denied he said to plaintiff that he was a Mormon 
at heart, although he might have made it as a joking re¬ 
mark; he did not remember saying anything of the kind 
(Rec., 87); that after he took custody of the child and 
went to live at Riverdale, Md., he got out a warrant for 
the plaintiff charging her with threats; she had threatened 
the child’s life; she had made scenes on the porch of de¬ 
fendant’s home; she had gone to the house and threatened to 
strike the child, struck at him with her fists, raged around 
on the front porch, screamed, fought and had a crowd of 
people there, shouted out that defendant had left her and 
ran away from her for another woman; and she so dis¬ 
graced defendant in the neighborhood and made such a 
scene that defendant could stand it no longer; she threat¬ 
ened the child’s life and to burn the house and defendant 
believed that she would do so; he had not been able to quiet 
her by any persuasion or appeal to reason and defendant 
asked for a warrant to require her to keep the peace and 
for a small bond, which she promised to put up, but never 
did; it was only to prot&t his child (Rec., 87). 

Malcolm B. Early, the child of the parties to the suit, 
testified (Rec., 68-73) that no one had coached or instructed 
him what to say; that he knows he will be punished if he 
does not tell the truth; that he has been with his father 
since January, 1917, who has treated him fine; that he 
wants to remain with his Papa forever (Rec., 6S); that 
his mother “treated me bad and Papa always treated me 
good" (Rec., 69); he also testified in detail in regard to 
the assaults his mother made upon his father; his father 
came up to him with his face scratched and his eye was 
sore—it was kind of black; he asked his mother what hap- 
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peiied to his father's face and how it happened to he hurt. 

She said his father fell down and got hurt; she did not tell 

me that she did it (Rec., 60). 

He testified that one night his mother left him alone in 

the house; she came back the next morning (Rec., 69). 

The following is copied from the Record, page 60: 

“At this point in the proceedings the plaintiff, who 
was sitting Inside her counsel at the trial table, sud¬ 
denly left her seat and rushed to the witness on the 
stand, extending her hands towards him in a threat¬ 
ening manner as though to strike him, crying out in a 
loud voice ‘You Malcolm.’ Whereupon the child cow¬ 
ered in fear, screamed in terror and began to cry. At 
this point the court said, ‘Mr. O Brien, I think that is 
the proper subject for punishment for contempt of 

court. 

“Counsel for the plaintiff stated, i think itwould 
be. but I will ask your Honor to overlook it. This is 
a highly nervous woman and a Christian woman. 

“Counsel for the plaintiff then suggested that the 
plaintiff leave the court room during the rest of the 
examination of the witness, which she did. Upon the 
suggestion of the court, the witness was taken from 
the room until he recovered hyp composure. 

After the witness resumed, he testified that his mother 
went out and stayed all night and the next morning when 
she returned she told him she had been to see her brother. 
That sometimes she would go out about five o clock or 
after he went to bed but she always returned the next 
morning (Rec., 70). “Sometimes she would go—one time 
she went on a boat, on an excursion”; asked as to how 
many times she told witness she had been to Buffalo over 
night and came back in the morning, he answered, “she only 
went there once or twice” (Rec., 70). This occurred after 
his mother and father separated at Mount Rainier, Aid., 



while he and his mother were living at Todd Place; that 
while living at Todd Place a man visited the plaintiff; they 
drank something out of a bottle that looked like grape juice; 
that he stayed one night and a day; after drinking out of 
the bottle the man went around laughing and saying all 
kinds of jokes and that the plaintiff acted the same as the 
man; on one occasion defendant came to dinner at his 
mother’s house and they were having spinach for dinner; 
his mother wanted to kill his father; she was going to try 
to poison him; she had a bottle and she put something 
in it; asked what was in the bottle witness answered, “a 
little piece of bones”; “only two”; witness was asked if he 
could describe it with his fingers and he described the ar¬ 
rangement of the bones by crossing his fingers; this bottle 
was kept in the cupboard and he saw his mother pour it on 
the spinach with water; witness was in the kitchen when he 
saw this (Rec., 70) ; that his father had been invited to 
dinner that night; he told his father not to eat the spinach, 
but he did not tell his father what he had just testified to 
until he went to live with him because he was afraid his 
mother would whip him (Rec., 71); he further testified that 
he read on the bottle that his mother and the man were 
drinking out of “W-I-N” (Rec., 71); that his mother 
locked him in the closet once about nine o’clock in the morn¬ 
ing ; that he did not know what time he got out; he remem¬ 
bered when he woke up that he heard his mother screaming 
and hollering that her child was dying and was going to 
die and the lights were on at the time he woke up; that after 
the defendant left Mount Rainier he heard his mother say 
that she was glad to get rid of him; she said she would 
kill herself and take the child with her; she said that a lot 
of times; every time his mother got mad at his father, she 
treatened to kill him (Rec., 71). 

On cross-examination the defendant was asked if, while 
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he resided at Mrs. Fearing’s home, she did not remonstrate 
with him as to coaching the boy about what he was to testi¬ 
fy to in this case and he denied this (Rec., 85). 

The plaintiff called Mrs. Fearing in rebuttal (Rec., 01). 
She was asked by plaintiff’s counsel: “And, did you, while 
he [the child] was at your house, hear his father coach him 
as to what he should testify to in court?” “A. No, I did 
not.” The court repeated the (piestion : “Did you hear him 
coach the boy?” The witness: “No; no (Kec., 01). 

It is submitted that the evidence shows beyond doubt that 
the defendant, not only so far as he is concerned, but in 
the interest of his afflicted boy, was legally justified in sep¬ 
arating from the plaintiff. The acts of personal violence, 
the unjustifiable assaults, committed by the plaintiff upon 
the defendant; plaintiff’s threats to kill defendant; the con¬ 
stant untruthful accusations of adultery made by her against 
defendant; the mental suffering endured and which seri¬ 
ously affected his health and endangered his life by her mis¬ 
conduct constituted sufficient foundation for a decree of 
divorce in defendant's favor. In Ogden vs. Ogden, 17 
App. Cas., 104, a decree in favor of husband on the ground 
of cruelty, this court held that cruelty as ground for divorce 
may consist in conduct actually causing mental suffering of 
sufficient severity as to seriously affect health and endanger 
life. 

It is not always the one who leaves the matrimonial home 
that is the guilty party (Warner vs. Warner, 54 Mich., 
402; Sergent vs. Sergent, 33 N. J. Eq., 204). In the instant 
case, plaintiff by reason of her many acts of misconduct, 
drove the defendant from his home. Life under the same 
roof with her was unbearable, according to the evidence. 

In Lvster vs. Lyster, 111 Mass., 327, the court held that 
misconduct of plaintiff provoking cruelty or causing deser- 
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tion is a good defense, although not sufficient to constitute 
a cause for divorce in favor of defendant. 

In Dunlap vs. Dunlap (La.), 22 So. Rep., 929, the court 
held that ill treatment of a child is sufficient cause for sep¬ 
aration from bed and board. 

When crulety is sufficient to constitute a cause for di¬ 
vorce it may be set up as recrimination (Church vs. Church, 
16 R. I., 667; Nagel vs. Nagel, 12 Mo., 53; Pease vs. Pease, 
72 Wis., 136; Tillson vs. Tillson, 63 Vt., 411) where it does 
not constitute a cause for divorce but is material as showing 
that the parties are in mutual fault, as to the desertion com¬ 
plained of, it amounts to justification rather than recrim¬ 
ination (Duberstein vs. Duberstein, 171 Ill., 133; Beck vs. 
Beck, 63 Tex., 34). 

While a decree will not be granted upon the testimony 
of young children of the parties (Knabe vs. Knabe, 28 
Mich., 344), their testimony is sufficient to create a pre¬ 
ponderance in favor of a party where the evidence is con¬ 
flicting (Crichton vs. Crichton, 73 Wis., 59; Land vs. Mar¬ 
tin, 46 La. Ann., 1246). 

Where it appears that the separation was by consent of 
the plaintiff or was the result of mutual fault or misunder¬ 
standing, the plaintiff must prove that a request to return 
has been made and refused (9 Am. & Eng. Ency. Law, 2d 
Ed., 774, citing many cases, including Smithson vs. Smith- 
son, 18 D. C., 227). 

We submit that the evidence shows beyond doubt that 
the plaintiff was cruel towards the afflicted child. That 
she was neglectful of the attention and care so necessary to 
this child seems to be abundantly proven. The physician 
who attended the child was strongly opposed to the child 
being in the custody of its own mother. 

The foregoing is strongly corroborative of the defend¬ 
ant’s evidence as to the cruel and improper treatment that 
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the plaintiff visited upon him. If the plaintiff could not 
treat her afflicted child properly, this fact alone casts great 
doubt upon the good faith of her suit against the defend- 

ant. 

It is respectfully submited that the decree should he re¬ 
versed with directions to dismiss the bill. 

Lkvi H. David, 

Attorney for Appellant. 
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